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JURISDICTIONAL STATEMENT

A.
The District Court had Jurisdiction over the Subject Matter of this Dispute.  
Although this controversy was commenced by Appellant in New York State Supreme Court for New York County, it was properly removed by Appellee General Electric International, Inc. (“GEII”)  to the United States District Court for the Southern District of New York (the “district court”) on the grounds of diversity of citizenship,
 28 U.S.C. § 1332(a), and the general removal statute.  28 U.S.C. § 1441 (a).   There is no dispute as to the subject matter jurisdiction of the district court.  
B.
Finality of the District Court’s Judgment and Jurisdiction of the Court of Appeals

The district court (Richard J. Sullivan, J.) granted GEII’s motion to dismiss Appellant’s amended complaint dismissing same with prejudice by final judgment entered July 26, 2010.  [Special Appendix (hereinafter “SPA”), at p. 7].  This Court has jurisdiction to review the decision of the district court below under 28 U.S.C. § 1291 which grants the courts of appeal jurisdiction over all appeals from all final decisions of the district courts.  Judge Sullivan’s memorandum and order dismissing the complaint without leave to amend, ended the litigation in the district court on the merits.   McPhee v. Gen’l Elec. Int’l, Inc., __ F.Supp.2d __, 2010 WL 2911624 (S.D.N.Y. July 12, 2010) TA \l "McPhee v. Gen’l Elec. Int’l, Inc., __ F.Supp.2d __, 2010 WL 2911624 (S.D.N.Y., July 12, 2010)" \s "McPhee v. General Electric Int'l" \c 1 .
C.
Standard of Appellate Review 
Appellate review of a dismissal of a complaint for failure to state a claim is de novo.  The court may not dismiss a complaint under Fed.R.Civ.P. 12(b)(6)" \s "Fed.R.Civ.P. 12(b)(6)" \c 4 Fed. R. Civ. P. 12(b)(6)
 unless it appears beyond doubt that the plaintiff can prove no set of facts which would entitle him to relief.  In the course of its review, the appellate court accepts as true all factual allegations in the complaint and draws all reasonable inferences in favor of the plaintiff.  Arar v. Ashcroft, 585 F.3d 559, 567 (2d Cir. 2009), cert. denied, __U.S.__, 177 L.Ed.2d 349 (2010) TA \l "Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 2009), cert. denied, __U.S.__, 177 L.Ed.2d 349 (2010)" \s "Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 2009), cert. denied, __U.S.__, 177 L.Ed.2d 349 (2010)" \c 1 .  
In this case because the lower court considered matters outside the pleadings, the motion below must be treated as a motion for summary judgment under Fed. R. Civ. 56 TA \l "Fed. R. Civ. 56" \s "Fed. R. Civ. 56" \c 4 .  Fed. R. Civ. P. 12(d) TA \l "Fed.  R. Civ. P. 12(d)" \s "Fed.  R. Civ. P. 12(d)" \c 4 .
    This Court reviews both motions to dismiss and motions for summary judgment de novo.  Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292, 300 (2d Cir. 2003) TA \l "Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292 (2d Cir. 2003)" \s "Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292 (2d Cir. 2003)" \c 1 .  On appeal, the reviewing court will construe the evidence in the light most favorable to the non-moving party, drawing all reasonable inferences in his favor.  Foresta v. Centerlight Capital Management, LLC, 379 Fed. Appx. 44, 45 (2d Cir. 2010) TA \l "Foresta v. Centerlight Capital Management, LLC, 379 Fed. Appx. 44 (2d Cir.  2010)" \s "Foresta v. Centerlight Capital Management, LLC, 379 Fed. Appx. 44 (2d Cir.  2010)" \c 1 ; N.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., Inc., 599 F.3d 102, 114 (2d Cir. 2010) TA \l "N.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., Inc., 599 F.3d 102 (2d Cir. 2010)" \s "N.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., Inc., 599 F.3d 102 (2d Cir. 2010)" \c 1 .  
Summary judgment may be granted only when there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  See Fed. R. Civ. P. 56(c) TA \l "Fed. R. Civ. P. 56(c)" \s "Fed. R. Civ. P. 56(c)" \c 4 .  An issue of fact is genuine if "the evidence is such that a reasonable jury could return a verdict for the nonmoving party." A fact is "material" if it "might affect the outcome of the suit under the governing law."  General Star Nat'l Ins. Co. v. Universal Fabricators, Inc., 585 F.3d 662, 669 (2d Cir. 2009) TA \l "General Star Nat'l Ins. Co. v. Universal Fabricators, Inc., 585 F.3d 662 (2d Cir. 2009)" \s "General Star Nat'l Ins. Co. v. Universal Fabricators, Inc., 585 F.3d 662 (2d Cir. 2009)" \c 1 .  All reasonable inferences must be construed in the nonmoving party's favor, and if there is any evidence in the record from any source from which a reasonable inference in the nonmoving party's favor may be drawn, the moving party simply cannot obtain a summary judgment." Binder & Binder PC v. Barnhart, 481 F.3d 141, 148 (2d Cir. 2007) TA \l "Binder & Binder PC v. Barnhart, 481 F.3d 141 (2d Cir. 2007)" \s "Binder & Binder PC v. Barnhart, 481 F.3d 141 (2d Cir. 2007)" \c 1 .

De novo review is also the appropriate standard of review where, as here, the sole issue addressed by the lower court was its ruling on the choice- of-law question, based on its interpretation of the CoL Clause in the Assignment Letter.  Finance One Pub. Co. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325, 331 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006) TA \l "Finance One Pub. Co. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)" \s "Finance One" \c 1 ; Curley v. AMR Corp., 153 F.3d 5, 11 (2d Cir. 1998) TA \l "Curley v. AMR Corp., 153 F.3d 5 (2d Cir. 1998)" \s "Curley v. AMR Corp., 153 F.3d 5 (2d Cir. 1998)" \c 1 ; see Dargahi v. Honda Lease Trust, 2010 U.S. App. LEXIS 5809 (2d Cir. Mar. 22, 2010) TA \l "Dargahi v. Honda Lease Trust, 2010 U.S. App. LEXIS 5809 (2d Cir., Mar. 22, 2010)" \s "Dargahi v. Honda Lease Trust, 2010 U.S. App. LEXIS 5809 (2d Cir., Mar. 22, 2010)" \c 1 
D. 
Timeliness of Appeal
The District Court entered judgment in favor of GEII on July 26th, 2010.  McPhee timely filed a Notice of Appeal [Joint Appendix (hereinafter “JA”) at p. 342] with the Clerk of the United States District Court for the Southern District of New York on August 4th, 2010 within the 30-day period prescribed by Fed. R. App. P. 4(a)(1)(A) TA \l "Fed. R. App. P. 4(a)(1)(A)" \s "Fed. R. App. P. 4(a)(1)(A)" \c 4 .

ISSUES PRESENTED FOR REVIEW
I. WHETHER THE DISTRICT COURT ERRONEOUSLY DISREGARDED NEW YORK LAW AND THE LAW OF THIS CIRCUIT IN RULING THAT THE CHOICE OF LAW (CoL) CLAUSE IS APPLICABLE TO A CAUSE OF ACTION FOR WRONGFUL DEATH.  
II. WHETHER THE SUBJECT CoL CLAUSE IS ENFORCEABLE UNDER NEW YORK LAW IN THE ABSENCE OF A SUBSTANTIAL RELATIONSHIP BETWEEN THE REFERENCED LAW AND THE TRANSACTION.  

III. WHETHER APPLYING NEW YORK GOVERNMENTAL INTERESTS ANALYSIS APPLICABLE IN TORT ACTIONS UNDER CoL RULES FOR LOSS ALLOCATION ISSUES APPELLANT’S CLAIMS ARE PROPERLY GOVERNED BY ISRAELI LAW AS THE LEX LOCI DELICTO. 
IV. WHETHER QUESTIONS RAISED IN THIS APPEAL OUGHT TO BE CERTIFIED TO THE NEW YORK COURT OF APPEALS IN LIGHT OF THE LACK OF DEFINITIVE PRECEDENT, THE IMPORTANT PUBLIC POLICY ISSUES RAISED AND THE IMPORTANCE OF SUCH ISSUES TO THE RESOLUTION OF THIS APPEAL. 
STATEMENT OF THE CASE


In his capacity as administrator of the estate of the decedent, Greg B. McPhee (the “Decedent”), his brother, Appellant Michael G. McPhee, brought suit in the Supreme Court for the State of New York, New York County, against General Electric International, Inc., seeking damages for the wrongful death of the Decedent which occurred in Israel on July 25, 2007.   After making a supplemental demand in state court,
 GEII removed the case to the district court and moved to dismiss the complaint under Fed. R. Civ. P. 12(b)(6) TA \l "Fed. R. Civ. 12(b)(6)" \s "Fed. R. Civ. 12(b)(6)" \c 4  on the grounds  of worker’s compensation immunity under N.Y. Workers’ Comp. L., § 11 TA \l "N.Y. Workers’ Comp. L., §11" \s "N.Y. Workers’ Comp. L., §11" \c 2  (“WCL”).
  In opposition, Appellant countered that New York substantive law did not apply to his wrongful death action, but rather Israeli law governed this case under New York choice-of-law rules.  Israeli law permits parallel actions against an employer both in tort and under the Israeli equivalent of workmen’s compensation insurance.
  Appellant also cross-moved, in the alternative, for leave to amend the complaint.  After oral argument, very limited discovery
 and a court-ordered supplemental briefing, the district court granted the motion to dismiss and granted Appellant leave to amend his Complaint.  After Appellant notified the court that it did not intend to amend, the district court entered final judgment for GEII from which this appeal is made. 

STATEMENT OF THE FACTS

Introduction

On July 25, 2007, Greg McPhee, the Decedent, age 58, a seasoned engineer with years of experience with GE’s Water and Process Technologies operating group, climbed down into a tank which was part of an ultra-pure water refinement system at an advanced semi-conductor fabrication facility in Israel owned and operated by Intel Corporation and its Israeli affiliate.  His purpose was to conduct a visual examination of the interior of the tank before it was commissioned into service.  At the time Greg McPhee had been working at the Intel facility on the tank for some five months.  Within several minutes Gregg McPhee was dead due to asphyxiation due to insufficient levels of oxygen.  
GEII and other GE affiliates (along with the owners, operators and supervisors of the facility construction project) were aware of the dangers inherent in entering such a tank and were required by Israeli as well as federal law and industry practice to abide by and enforce appropriate safety precautions to prevent just such an occurrence. 
Gregg’s brother, Michael McPhee, the administrator of his late brother’s estate, on behalf of himself and Gregg’s two other surviving siblings,
 spent the next two years trying to find out what had happened to his brother.  GEII refused to produce any documents regarding the incident.  
Stymied by GEII’s stone-walling and steadfast refusal to cooperate and faced with limitations statutes that were about to run in the United States, Michael McPhee was compelled to commence the present litigation.  Only then, after having been instructed to do so by Judge Sullivan, did GE offer any explanation for what had happened to the Decedent.  
According to GEII’s spokesperson, Gregg McPhee had entered the tank with full knowledge of the risks posed and without any of the safety precautions that would have prevented his death or permitted his immediate rescue.  Given the Decedent’s long-standing record and experience as a commissioning engineer, GEII’s explanation was tantamount to pronouncing Decedent’s death a suicide.  Still, to this date not a single document has ever been produced showing the results of GEII’s own internal investigation or any third-party findings, even though these documents would presumably (according to GEII) corroborate GEII’s recalcitrant worker/ suicide explanation for Gregg’s death.  Neither GE, GEII nor any GE affiliates has paid a penny of compensation to Gregg’s survivors.

The Parties

Appellant, Michael G. McPhee, is the Administrator of the Estate of the Decedent, Greg B. McPhee.  The Estate was established under the laws of the State of Florida, the Decedent's last domicile and place of residence at the time of his death.  [Comp. ¶1, JA-26].  Michael McPhee is the brother of the Decedent. [Id.].  The Decedent Greg McPhee was 58 years old at the time of his death.  He had been divorced for almost four years prior to his death and had no children.  [Declaration of Michael McPhee in Opposition to Motion to Dismiss, Nov. 16, 2009 (hereinafter the “McPhee Decl.”), ¶4, JA-53].  He was survived by three siblings:  Michael, Terry (a sister) and James. [Id. ¶¶4 and 12, JA-53, 57].

GEII, the GE Corporate Group and GEII’s Presence in New York
GEII is a Delaware corporation having its principal place of business in Shelton, Connecticut.  [Comp.¶2, JA-27; Notice of Rem. ¶11, JA-49].  GEII is qualified as a foreign corporation in New York. [Comp. ¶4, JA-27].  It is a wholly owned subsidiary of the General Electric Company (the “GE Parent”). 
The GE Parent is a New York corporation with its principal place of business in Fairfield, Connecticut.  While GEII generates revenues in New York and has limited operations there, virtually none of these activities relates to its functions in relation to the Decedent.  GEII is engaged in the energy infrastructure business and it is in connection with this activity that it maintains a labor force and capital equipment in New York. Similarly, GEII’s sales in New York are generated principally from its energy infrastructure business there.

Although GEII generates considerable income from its energy infrastructure business, its primary function within the General Electric group of companies (sometimes referred to below as the “GE Group”), is to administer GE’s deployment of workers overseas.  This program is managed in Connecticut at GEII’s principal place of business and headquarters by an operating group known as Global Mobility Services (“GMS”).  GE and third party workers who are deployed overseas for the GE Group are known as Globally Mobile Employees or “GMEs.”  Decedent was a GME when he deployed overseas.

GMEs, who are to be deployed overseas, are technically assigned from their regular operating companies (“Host Businesses”) to GEII.  This assignment is memorialized in part by a standard form, adhesion contract known as an “assignment letter.”  It contains some but not all of the basic terms of the employment arrangement between the GME and GEII.  The assignment letter is one of numerous documents generated automatically as part of the overseas deployment.  The actual processing of GMEs for overseas assignment is done by an outside independent contractor, currently Cartus Corporation (“Cartus”).  Cartus staff interview GME-candidates and make all the arrangements for their transfer overseas.  The entire process is overseen and managed by GEII.  

Once deployed abroad most GMEs, like Decedent, receive instructions as to their substantive field assignments from their Host Business.  In the case of Decedent, the Host Business was identified as GE Infrastructure, which, as it turns out is not a legal entity, but rather an operating division or business segment.  It is unclear which specific entities were actually directing Decedent’s work in this case.  It is clear, however, that none of the persons in the chain of command with whom Decedent was in contact was located in New York.  Some were situated in Canada, Texas, Illinois and even the United Kingdom.  Recently Appellant was told by counsel for GEII, which was later corroborated by filings in the Pennsylvania Action that the Decedent’s formal host business employer was GE Osmosis, Inc., a Minnesota corporation with its principal place of business in Minnesota. 
 
Payment arrangements were also confusing.  According to the Decedent’s pay records he received payment variously from GE Betz, Inc. and GEII.  All payments were made to the Decedent through a facility in Fort Myers, Florida.  During the deposition of Robert Smits it was learned that payroll for most or all of GE affiliates is administered through another business segment or operating group known as GE Global Employee Services (“GE GES”).  This group acts as a paymaster or disbursing agent for GEII in connection with GMEs like the Decedent.  GE GES is located in Schenectady, New York and some payments are made via a New York bank.  Decedent, however, had no connection with any New York bank or institution in connection with his wages.  

In February 2007, Gregg McPhee was deployed to Israel to work as a commissioning engineer at the Intel owned and operated advance semiconductor fabrication facility under construction in Kiryat Gat, Israel.  His term of employment overseas was set for nine months.  During his time in Israel he was in daily contact, principally by electronic mail with his supervisors and superiors in the Host Business (wherever that was).  

GE is one of the world’s largest multinational corporations with hundreds of subsidiary and affiliated companies as well as numerous unincorporated business divisions and operating groups.  The GE Group has an estimated 320,000 employees worldwide, including some 575 GMEs.  
Decedent’s Overseas Employment and the Assignment Letter
The Complaint alleges that the Decedent and GEII entered into an employment agreement dated February 19, 2007 (the "Assignment Letter"). [JA-72].  The Assignment Letter contains a dispute resolution clause, which in its entirety provides:

Dispute Resolution/Choice of Law:  In the event of any dispute between the parties to this agreement or with respect to any claim arising from the employment relationship or the termination of such relationship, the parties agree to submit such dispute to binding arbitration by an arbitrator appointed by the American Arbitration Association sitting in New York City, U.S.A., pursuant to the Model Employment Arbitration Procedures of that organization then in effect. The arbitrator, in deciding any such dispute, shall be bound by the laws and judicial precedents of the State of New York.  The arbitration of any dispute between the parties must be initiated by written notice sent by certified mail to the other party within one year of the date that the Employee (you) is removed from the GE International payroll.

In the event that the arbitration provisions are found to be inapplicable or unenforceable, such dispute shall be adjudicated before the courts in the State of New York or in the Federal District Court for the  District of New York [sic], if jurisdiction can be established. The applicable law shall be the substantive and procedural law of New York.  You and GE International hereby consent to the jurisdiction of said courts over their persons by service of process in person or by registered mail, each at their principal place of business in the U.S. or, in the case of the Employee, the Employee’s last known principal residence.

The highlighted text [emphasis supplied] is the disputed choice-of-law clause (the “CoL Clause”) at issue in this appeal.
The Death of Greg B. McPhee

On July 25, 2007, the Decedent entered into a water-purification tank at the Kiryat Gat Intel facility in order to conduct a visual examination of the tank interior prior to commissioning the tank into regular service.  [Comp. ¶7, JA-27].  Unknown to the Decedent at the time he entered the tank, the oxygen levels in the container were insufficient to sustain life.  [Id. ¶8].  After climbing to the bottom of the tank, the Decedent suffocated, lost consciousness, collapsed and died shortly thereafter due to asphyxiation.  [Comp. ¶9, JA-28].  The Complaint sets forth Appellant's theory of negligence on the part of the GEII and its employees.   

Appellant became aware that GEII and possibly other GE affiliates conducted an investigation into the Decedent's death in 2007 which included sending a team to conduct an on-site investigation in Israel.  [McPhee Decl. ¶5, JA-53].   Appellant also learned that as a result the GE investigation, reports, memoranda, witness statements and related documents were created.  Id.   At or around the same, a criminal investigation into the accident was commenced by the Israeli Police and the Israeli State's Attorney Office Southern Division which is still ongoing.  Id.  

From the outset Appellant sought access to the reports concerning Greg McPhee's death from GEII.  He was repeatedly rebuffed and has yet to receive the requested documents.  GEII denies liability, but for the purposes of this appeal, allegations in the Complaint regarding GEII’s negligence and that of its employees must be taken as true.
SUMMARY OF THE ARGUMENT
This is an appeal from a final judgment of the United States District Court for the Southern  District of New York (Sullivan, J.) granting Appellee General Electric International, Inc.’s  (“GEII”) motion to dismiss in its entirety and with prejudice the amended complaint of Appellant (Michael B. McPhee, Administrator of the  Estate of Greg B. McPhee, Deceased).   The core issue in this appeal is whether substantive New York or Israeli law governs Appellant’s wrongful death action.  If New York law applies, then Appellant’s claim will be barred by WCL § 11 TA \l "WCL §11" \s "WCL §11" \c 2 , which precludes any action in tort by an employee against his employer for death or injuries arising out of a work-related accident and makes workers’ compensation benefit the sole remedy.  On the other hand, if Israeli law applies, parallel actions are expressly permitted by statute.
 
Under the circumstances of this case, New York law can only apply by reason of a choice-of-law (CoL) provision in the Assignment Letter which refers to the “applicable … substantive and procedural law of New York.”  The cardinal issue before the court below and on appeal here is whether the subject CoL clause extends to a wrongful death action for the death of the employee.  The answer is unequivocally “no,” under the precedents of this Court, the lower courts in this Circuit and New York State courts.  The district court failed to follow these precedents, when it concluded without analysis that the language of the CoL clause “governs the entire relationship resulting from the employment agreement.”  This issue is discussed at length in Part I infra.  
Even if the CoL clause could be construed to apply to wrongful death actions, the clause is unenforceable under New York law on the grounds that New York law lacks sufficient contacts with the transaction, i.e. the employment relationship and this dispute.  While the district court found that GEII had a substantial business presence in New York, the court mistakenly correlated these contacts with the chosen law of the CoL Clause.  GEII’s business in New York is connected neither with employment relationship, the dispute or Decedent in any way.  To compensate for this lack of relevant contacts, GEII and the court below took into account the rather substantial business presence of GEII’s parent company, GE Electric Company (the “GE Parent”), even though the latter is a distinct juridical person and not the alter ego of GEII.  Moreover, the district court should not have assigned the employee’s estate the burden of proving that the clause is unenforceable, given that the Assignment Letter, including the CoL Clause, was not negotiated and, therefore, was a contract of adhesion. See Part II infra.
Assuming that the CoL clause does not control here, this case is governed by and the Court will need to engage in governmental interest analysis under New York’s objective choice-of-law rules.  The applicable rule for “loss allocation” cases such as this, under Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454 (1972) TA \l "Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454 (1972)" \s "Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454 (1972)" \c 1  and its progeny, to wit is:  the law of the place of the tort (Israel) governs as a “tie-breaker.”  In addition, Israeli governmental interests clearly prevail in this case over the virtually non-existent interests of the State of New York.  See Part III infra.  
Appellant asks that the judgment of the district court granting GEII’s motion to dismiss be vacated and the case remanded for further proceedings consistent with the opinion of this Court.  Alternatively, the Court may wish to certify the core issues in this appeal (none of which has been finally decided by New York’s court of last resort) to the Court of Appeals of New York under this Court’s local rules. See Part IV infra.  
ARGUMENT
I. THE PRESENT WRONGFUL ACTION FALLS OUTSIDE THE SCOPE OF THE CoL CLAUSE
A. Preliminary Considerations
Inasmuch as this case was removed from the New York Supreme Court on the grounds of diversity jurisdiction, New York choice-of-law rules must be applied to determine the scope and validity of the subject CoL Clause.  Klaxon v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941) TA \l "Klaxon v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941)" \s "Klaxon v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941)" \c 1 ; Bakalar v. Vavra, 619 F.3d 136, 139 (2d Cir. 2010) TA \l "Bakalar v. Vavra, 619 F.3d 136 (2d Cir. 2010)" \s "Bakalar v. Vavra, 619 F.3d 136 (2d Cir. 2010)" \c 1 .  

A preliminary inquiry in any case involving a potential choice of law issue is to determine whether there is an actual conflict between the laws of the jurisdictions involved.  Id.; Stichting Ter Behartiging Van de Belangen Van Oudaandeelhouders In Het Kapitaal Van Saybolt International B.V. v. Schreiber, 407 F.3d 34, 46-47 (2d Cir. 2005) TA \l "Stichting Ter Behartiging Van de Belangen Van Oudaandeelhouders In Het Kapitaal Van Saybolt International B.V. v. Schreiber, 407 F.3d 34 (2d Cir. 2005)" \s "Stichting Ter Behartiging Van de Belangen Van Oudaandeelhouders In Het Kapitaal Van Saybolt International B.V. v. Schreiber, 407 F.3d 34 (2d Cir. 2005)" \c 1 .  In the present case, Appellant submitted the Declaration of Advocate Marc Zell, a long-standing member of the Israeli bar, which stated unequivocally that in work accident cases Israeli law permits an employee to pursue parallel actions in tort for negligence in court as well as an administrative action under the Israeli equivalent of a workmen’s compensation statute.  [Zell Decl. at ¶¶12 and 13, JA-76-77].
  GEII did not controvert the evidence of foreign law by affidavit or other evidence.  Consequently, for purposes of a motion to dismiss and summary judgment, the Appellant’s factual allegations regarding foreign law must be accepted as true.
 Because New York law clearly bars any such parallel tort actions, a true conflict of laws exists here.
B. The CoL Clause Does Not Apply to an Action for Wrongful Death.
In his Supplemental Brief filed pursuant to the order of the district court and following the conclusion of limited discovery, Appellant argued that the CoL Clause was a contractual choice-of-law clause only and under New York law could not be construed to encompass tort claims, like Appellant’s wrongful death action.  The district rejected this argument holding that “the express language of the clause goes far beyond indicating what law will govern the construction of the contract and instead governs the entire relationship resulting from the employment agreement.”[Mem. Op. at p.5, SPA-5].  The district court offered no rationale beyond this summary conclusion which flies in the face of existing New York appellate court decisions
 and a recent decision of this Court.
  On this ground alone, the judgment of the district court must be vacated and remanded.
This Court considered whether a New York choice-of-law clause should apply to extra-contractual actions such as tort claims in  TA \l "Finance One Public Co. Ltd. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)" \s "Finance One Public Co. Ltd. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)" \c 1 Finance One Public Co. Ltd. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)[hereinafter Finance One].  The Court noted that the scope of a choice-of-law clause is a threshold issue like that of the validity of the clause and should therefore be determined under the law of the forum, Id. 414 F.3d at 333,
 which in this case – as in Finance One – is the law of New York.  Finance One, like the case at bar, involved a broadly worded choice-of-law clause and a forum selection clause that called for resolution of disputes in New York.
  At issue in Finance One TA \s "Finance One"  was whether the choice-of-law clause applied to an extra-contractual set-off claim under a master derivatives trading agreement.  The parties argued for the application of Thai or New York substantive law.  The conflict was determined to be real and significant.
After reviewing relevant decisions from intermediate appellate courts in New York,
 the Court noted that these decisions indicate “a reluctance on the part of New York courts to construe contractual choice-of-law clauses broadly to encompass extra-contractual causes of action.”  Id. 414 F.3d at 334.
 The Court went on to state:
Under New York law, then, tort claims are outside the scope of contractual choice-of-law provisions that specify what law governs construction of the terms of the contract, even when the contract also includes a broader forum-selection clause. See Krock, 97 F.3d at 645 (“Under New York law, a choice-of-law provision indicating that the contract will be governed by a certain body of law does not dispositively determine that law which will govern a claim of fraud arising incident to the contract.”); Twinlab Corp. ,
 724 N.Y.S.2d at 496 (citing Krock ). Presumably a contractual choice-of-law clause could be drafted broadly enough to reach such tort claims. See Krock, 97 F.3d at 645 (stating that a “sufficiently broad” choice-of-law clause would reach claims of tort arising incident to the contract). However, no reported New York cases present such a broad clause.

Id. at 335 [emphasis supplied].
The Finance One TA \s "Finance One"  court went on to hold as a matter of law that the subject choice-of-law clause was not sufficiently broad to reach a set-off claim arising from an extra-contractual source.  The Court noted that the subject clause was “essentially the same” as the clause in Knieriemen, even though the forum selection provision in Finance One was admittedly broader than the choice-of-law clause.  Accord Drenis v. Haligiannis, 452 F. Supp.2d 418, 426 (S.D.N.Y. 2006) TA \l "Drenis v. Haligiannis, 452 F. Supp.2d 418 (S.D.N.Y. 2006)" \s "Drenis v. Haligiannis, 452 F. Supp.2d 418 (S.D.N.Y. 2006)" \c 1 [provision of partnership agreement providing that contract will be governed by New York law did not apply to plaintiffs’ tort claims for fraudulent conveyance even though they were incidental to the partnership relationship].

Similarly in the case at bar the arbitration clause is broadly written to encompass “any dispute between the parties to this agreement or with respect to any claim arising from the employment relationship or the termination of such relationship….”  Despite the breadth of the arbitration clause,
 the CoL Clause here is not expansively fashioned.  It is indistinguishable from those in Finance One TA \s "Finance One" , Knieriermen, Twinlab Corp. TA \s "Twinlab Corp." , or Drenis. 


Unlike Finance One TA \s "Finance One"  and the cited New York cases, the present case involves a tort claim (wrongful death) which is not even incidental to the underlying agreement.  It is wholly distinct from the employment relationship and only indirectly related to it.  In Finance One the claimed set-offs, though originating outside the master derivatives trading agreement, were interposed to claims under that agreement.  The choice-of-law was held to be inapplicable to these extra-contractual claims.  In Knieriemen, the fraud claims related directly to the performance of the broker’s duties under the brokerage agreement with the plaintiff customer.  Yet the choice-of-law clause was deemed not to encompass the incidental tort claims.  To a similar effect was Twinlab Corp. TA \s "Twinlab Corp."  where a suit by a company against its outside consultants for breach of contract and for RICO-type conduct was deemed to be dehors the choice-of-law clause, which provided that the “validity, interpretation, construction and performance” of the agreement would be governed by and construed in accordance with New York law.   TA \s "Twinlab Corp." Twinlab Corp., supra, 724 N.Y.S.2d at 496.  In Drenis, a partnership dispute, the plaintiff’s claims for fraudulent conveyance against the defendant partner were obviously connected to the partnership agreement, but were deemed not covered by the choice-of-law clause.  Accord FTI Consulting, Inc. v. Graves, 2007 WL 2192200 at p. 10 (S.D.N.Y. July 31, 2007) TA \l "FTI Consulting, Inc. v. Graves, 2007 WL 2192200 (S.D.N.Y. July 31, 2007)" \s "FTI Consulting, Inc. v. Graves, 2007 WL 2192200 (S.D.N.Y. July 31, 2007)" \c 1 [employment contract choice-of-law clause does not apply to tortious interference claim]; Winter-Wolff Int’l, Inc. v. Alcan Packaging Food and Tobacco, Inc., 499 F.Supp.2d 233, 240 (E.D.N.Y. 2009) TA \l "Winter-Wolff Int’l, Inc. v. Alcan Packaging Food and Tobacco, Inc., 499 F.Supp.2d 233 (E.D.N.Y. 2009)" \s "Winter-Wolff Int’l, Inc. v. Alcan Packaging Food and Tobacco, Inc., 499 F.Supp.2d 233 (E.D.N.Y. 2009)" \c 1 ; Great Lakes Reinsurance (UK) Plc. v. Tico Time Marine LLC, 2010 WL 4065470 at p. 3 (S.D. Tex. Oct. 12, 2010) TA \l "Great Lakes Reinsurance (UK) Plc. v. Tico Time Marine LLC, 2010 WL 4065470 (S.D. Tex. Oct. 12, 2010)" \s "Great Lakes Reinsurance (UK) Plc. v. Tico Time Marine LLC, 2010 WL 4065470 (S.D. Tex. Oct. 12, 2010)" \c 1 [construing a New York choice-of-law clause to exclude state law tort claims]; Sarandi v. Breu, 2009 WL 2871049 at p. 5 (N.D.Cal. Sept. 2, 2009) TA \l "Sarandi v. Breu, 2009 WL 2871049 (N.D.Cal. Sept. 2, 2009)" \s "Sarandi v. Breu, 2009 WL 2871049 (N.D.Cal. Sept. 2, 2009)" \c 1 [NY choice-of-law clause narrowly construed and does not reach breach of fiduciary duty claim under deposit agreement];  see also J.A.O. Acquisition Corp. v. Stavitsky, 192 Misc.2d 7, 745 N.Y.S.2d  634, 638-639 (N.Y. Co. Sup. Ct. 2001) TA \l "J.A.O. Acquisition Corp. v. Stavitsky, 192 Misc.2d 7, 745 N.Y.S.2d 634 (N.Y. Co. Sup. Ct. 2001)" \s "J.A.O. Acquisition Corp. v. Stavitsky, 192 Misc.2d 7, 745 N.Y.S.2d 634 (N.Y. Co. Sup. Ct. 2001)" \c 1 [suit by stock purchasers for fraudulent inducement not controlled by New Jersey choice-of-law clause in stock purchase agreement].  

Here, the Assignment Letter not only does not expressly refer to tort claims by the Employee, but does not even remotely hint about such matters.  A simple review of the Assignment Letter’s headings will suffice to illustrate its focus:  “Adjustments and Allowances,” “Benefits,”
 “Work Permit and Medical Examination,” “Tax Equalization,” “GE Policies,”
 “Employment Status,” “Repatriation,” “Amendment to Terms of Assignment,” “Deductions from Compensation,” “Data Privacy,” “Waiver of Benefits under Foreign Law,”
 “Dispute Resolution/Choice of Law,” “Termination of Assignment,” “Severability,” “Modification/Amendments,” and “Acknowledgement.”  Compare Fieldman v. Smart Choice Communications, LLC, 41 A.D.3d 343, 838 N.Y.S.2d 772 (1st Dep’t 2007) TA \l "Fieldman v. Smart Choice Communications, LLC, 41 A.D.3d 343, 838 N.Y.S.2d 772 (1st Dep’t 2007)" \s "Fieldman v. Smart Choice Communications, LLC, 41 A.D.3d 343, 838 N.Y.S.2d 772 (1st Dep’t 2007)" \c 1 [claims under NY labor law for unpaid sales commissions within broad New Jersey choice-of-law clause, since they were not extra-contractual].  But a suit for wrongful death is a classic tort claim which under New York law is an extra-contractual claim that falls outside the ambit of a generic choice-of-law clause of the sort at issue here.


As this Court observed in Finance One TA \s "Finance One" , the scope of a choice-of-law clause is a matter of contract construction and interpretation.  Finance One, supra, 414 F.3d at 333, citing Odin Shipping Ltd. v. Drive Ocean V MV, 221 F.3d 1348 (Table), 2000 WL 576436 at p. 1 (9th Cir. May 11, 2000).  Accord Bunker Holdings, Ltd. v. Green Pacific A/S, 346 Fed.Appx. 969, 973 (4th Cir. 2009)[“[t]he scope of the choice-of-law provisions, however, being a matter of contract interpretation, must be determined by the law of the state chosen by the parties in the contract”].  In the present case, it is undisputed that GEII dictated the terms of the Assignment Letter.  This document, including the CoL Clause, was generated automatically by the company’s computer system and managed by their outside contractor, Cartus.  The terms of the Assignment Letter were standard and non-negotiable.  Nor were they negotiated in the present case, as the district court expressly found, based on GEII President Smits’ deposition testimony and declaration.  The Assignment Letter was in short a contract of adhesion
 and any ambiguities in the scope of its provisions including the CoL Clause must be resolved against GEII, the party which drafted it exclusively.  See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 62-63, 115 S.Ct. 1212, 1219 (1995) TA \l "Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 115 S.Ct. 1212 (1995)" \s "Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 115 S.Ct. 1212(1995)" \c 1 [“respondents cannot overcome the common-law rule of contract interpretation that a court should construe ambiguous language against the interest of the party that drafted it”];  Graff v. Billet, 64 N.Y.2d 899, 902, 477 N.E.2d 212, 213, 487 N.Y.S.2d 733, 734 (1984)[if there is any doubt or uncertainty as to the meaning of disputed language in an agreement, it must be construed against the party who prepared it]; Arbeeny v. Kennedy Executive Search, Inc. , 71 A.D.3d 177, 182, 893 N.Y.S.2d 39, 43 (1st Dep’t 2010) [“[u]nder the doctrine of contra proferentem, an employment agreement should be construed against the drafter”]. Therefore, to the extent there is any ambiguity in the scope of the CoL Clause, it must be construed against GEII.
The district court was mistaken when it concluded that the CoL Clause is drafted to govern “the entire relationship resulting” from the Assignment Letter.  The CoL Clause states perfunctorily that “the applicable law shall be the substantive and procedural law of New York.”  It makes no reference to the range of issues covered by the Clause and is indistinguishable from the comparable clause in Finance One and the related federal and state cases discussed above.
  A choice-of-law clause could be drafted broadly to reach a tort claim like the wrongful death action here,  TA \l "Krock v. Lipsay, 97 F.3d 640 (2d Cir. 1996)" \s "Krock v. Lipsay, 97 F.3d 640 (2d Cir. 1996)" \c 1 Krock v. Lipsay, supra, 97 F.3d at 645, but the CoL Clause is not so drafted.  For this reason alone, the judgment of the district court must be vacated.  
II. EVEN IF THE CoL CLAUSE IS CONSTRUED TO APPLY TO THE PRESENT ACTION, IT IS UNENFORCEABLE FOR LACK OF SUFFICIENT CONTACTS BETWEEN NEW YORK AND THE TRANSACTION
A. Where the CoL Clause is Embedded in a Contract of Adhesion, the Burden Should Shift to the Proponent of the Clause to Demonstrate its Enforceability.
In the event the Court determines that the CoL Clause does reach Appellant’s wrongful death claim, it must still determine whether the Clause is enforceable under New York law.  Before addressing the validity of the Clause, we first consider the question of which party has the burden of demonstrating the validity of a choice-of-law clause where such a provision is incorporated in an adhesion contract.  The district court held that because the CoL Clause was in an international employment agreement, the burden of showing that it is unenforceable was on the Appellant.  See Roby v. Corp. of Lloyd's, 996 F.2d 1353, 1362 (2d Cir.1993) TA \l "Roby v. Corp. of Lloyd's, 996 F.2d 1353 (2d Cir.1993)" \s "Roby v. Corp. of Lloyd's, 996 F.2d 1353 (2d Cir.1993)" \c 1 [“The Supreme Court ... has indicated that forum selection and choice of law clauses are presumptively valid where the underlying transaction is fundamentally international in character”].

Whatever the rule may be for general international commercial agreements, it is fundamentally unfair to place the burden of disproving the validity of a choice-of-law clause upon the employee in a contract of adhesion. 
 Nowhere is this more evident than the case at bar where GEII, which is seeking to enforce a CoL Clause that it alone drafted and imposed on the Decedent, has in its possession all of the pertinent information necessary for the court to make a rational evaluation of this issue.  
The Restatement (Second) of Conflict of Laws states that in determining whether a choice-of-law provision is enforceable, the fact that the agreement was an adhesion contract is relevant.  

A factor which the forum may consider is whether the choice-of-law provision is contained in an “adhesion” contract, namely one that is drafted unilaterally by the dominant party and then presented on a “take-it-or-leave-it” basis to the weaker party who has no real opportunity to bargain about its terms. Such contracts are usually prepared in printed form, and frequently at least some of their provisions are in extremely small print.
Restatement (Second) of Conflict of Laws, § 187, cmt. b TA \l "Restatement (Second) of Conflict of Laws, §187, cmt. b" \s "Restatement (Second) of Conflict of Laws, §187, cmt. b" \c 3 .   
The comment precisely describes the situation of the Appellant in the present case.  Forced to accept the Assignment Letter as a condition to his overseas deployment without possibility of discussion, let alone negotiation, on a purely “take-it-or-leave-it” basis and obviously (vis-à-vis GEII) the weaker party, the Appellant was in no position to muster the facts necessary to evaluate or contest the validity of the CoL Clause.  Given the disparity in bargaining power and access to relevant information, it would be fair and appropriate to require the proponent and drafter the clause in question to demonstrate its enforceability under the applicable standard.  While the precise issue posed here is one of first impression, the Court is urged to make clear that where a choice-of-law clause is incorporated within a contract of adhesion, as here, it is the duty of the party seeking to enforce the clause to demonstrate its validity under New York law.
  
B. The Standard for Testing the Enforceability of Choice-of-Law Clauses in New York:  Substantial Relationship to the Transaction
Ordinarily choice-of-law clauses in New York are enforced by the courts absent fraud or violation of fundamental public policies of the state.  International Minerals and Resources, S.A. v. Pappas, 96 F.3d 586, 592 (2d Cir. 1996) TA \l "International Minerals and Resources, S.A. v. Pappas, 96 F.3d 586 (2d Cir. 1996)" \s "International Minerals and Resources, S.A. v. Pappas, 96 F.3d 586 (2d Cir. 1996)" \c 1 .   New York law is clear that in cases involving a contract with an express choice-of-law provision “a court is to apply the law selected in the contract as long as the state selected has sufficient contacts with the transaction.”  TA \l "Hartford Fire Ins. Co. v. Orient Overseas Containers Lines (UK)Ltd., 230 F.3d 549 (2d Cir. 2000)" \s "Hartford Fire Ins. Co. v. Orient Overseas Containers Lines (UK)Ltd., 230 F.3d 549 (2d Cir. 2000)" \c 1 Hartford Fire Ins. Co. v. Orient Overseas Containers Lines, 230 F.3d 549, 556 (2d Cir. 2000) [emphasis added]; accord, Aramarine Brokerage, Inc. v. OneBeacon Ins. Co., 307 Fed. Appx. 562, 564 (2d Cir. 2009) TA \l "Aramarine Brokerage, Inc. v. OneBeacon Ins. Co., 307 Fed. Appx. 562 (2d Cir. 2009)" \s "Aramarine Brokerage, Inc. v. OneBeacon Ins. Co., 307 Fed. Appx. 562 (2d Cir. 2009)" \c 1 .  This represents a significant limitation on the parties’ contractual autonomy and freedom of choice and sets New York apart from other jurisdictions which afford a greater degree of deference to party autonomy.  Levine v. Arabian American Oil Co., 1985 WL 3945 at p. 3 (S.D.N.Y. Nov. 27, 1985).  See generally Mo Zhang, “Party Autonomy and Beyond:  An International Perspective of Contractual Choice of Law,” 20 Emory Int’l L. Rev. 511, 540 – 543 (2006) TA \l "Mo Zhang, \“Party Autonomy and Beyond:  An International Perspective of Contractual Choice of Law,\” 20 Emory Int’l L. Rev. 511 (2006)" \s "Mo Zhang, \"Party Autonomy and Beyond:  An International Perspective of Contractual Choice of Law,\" 20 Emory Int’l L. Rev. 511 (2006)" \c 8 ; Richard J. Bauerfeld, “Effectiveness of Choice of Law Clauses in Contract Conflicts of Law:  Party Autonomy or Objective Determination,” 82 Colum. L. Rev. 1659, 1660 (1982) TA \l "Richard J. Bauerfeld, \“Effectiveness of Choice of Law Clauses in Contract Conflicts of Law:  Party Autonomy or Objective Determination,\” 82 Colum. L. Rev. 1659 (1982)" \s "Richard J. Bauerfeld, \"Effectiveness of Choice of Law Clauses in Contract Conflicts of Law:  Party Autonomy or Objective Determination,\" 82 Colum. L. Rev. 1659 (1982)" \c 8 .
  
Thus, New York law predicates the validity of a choice-of-law clause upon a nexus between the chosen law and the transaction or dispute.   The courts have described the requisite nexus in various ways.
  It is clear, however, that regardless of how the nexus is characterized, where the requisite degree of contacts is lacking or “when the most significant contacts with the matter are in another” jurisdiction, “New York law allows a court to disregard the parties’ choice” of law.  Cap Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360, 365 (2d Cir. 2003) TA \l "Cap Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360 (2d Cir. 2003)" \s "Cap Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360 (2d Cir. 2003)" \c 1 ; Cargill, Inc. v. Charles Kowsky Resources, Inc., 949 F.2d 51, 55 (2d Cir. 1991) TA \l "Cargill, Inc. v. Charles Kowsky Resources, Inc., 949 F.2d 51 (2d Cir. 1991)" \s "Cargill, Inc. v. Charles Kowsky Resources, Inc., 949 F.2d 51 (2d Cir. 1991)" \c 1 ; Walter E. Heller & Co. v. Video Innovations, Inc., 730 F.2d 50, 52 (2d Cir. 1984) TA \l "Walter E. Heller & Co. v. Video Innovations, Inc., 730 F.2d 50 (2d Cir. 1984)" \s "Walter E. Heller & Co. v. Video Innovations, Inc., 730 F.2d 50 (2d Cir. 1984)" \c 1 ;  Anwar v. Fairfield Greenwich Ltd., __ F.Supp.2d__, 2010 WL 3341636 at p. 31 (S.D.N.Y. Aug. 18, 2010); Subaru Distributors Corp. v. Subaru of America, Inc.,  425 F.3d 119,123 n.2 (2d Cir. 2005)[contacts with Pennsylvania “too remote”].

In determining whether a requisite connection with the chosen law and the transaction exists, some courts, including the court below, have identified several principal factors to be considered:  “(1) the place of contracting; (2) the place of contract negotiation; (3) the place of performance; (4) the location of the subject matter of the contract; and (5) the domicile of the contracting parties.”  Sabella v. Scantek Med., Inc., 2009 WL 3233703 at p. 12 (S.D.N.Y. Sept. 12, 2009) TA \l "Sabella v. Scantek Med., Inc., No. 08 Civ. 453 (CM)(HBP), 2009 WL 3233703 (S.D.N.Y.  Sept. 25, 2009)" \s "Sabella v. Scantek Med., Inc., No. 08 Civ. 453 (CM)(HBP), 2009 WL 3233703 (S.D.N.Y.  Sept. 25, 2009)" \c 1 ;  [Mem. Op. at 2, SPA-2].  See also McKinney’s U.C.C. § 1-105, U.C.C. Official Comments, cmt. 1 TA \s "McKinney’s U.C.C. §1-105"  [“[o]rdinarily the law chosen must be that of a jurisdiction where a significant enough portion of the making or performance of the contract is to occur or occurs”].
  While these factors are not exhaustive, they show that the nexus required by the New York courts must relate to the subject transaction.

C. The Chosen Law (New York) Lacks a Substantial Relationship Either to the Transaction or the Parties.
Turning from the foregoing general norms to the specifics of the case at bar, we note that GEII is neither incorporated, nor does it have its principal place of business in New York.  Its sole principal place of business is in Connecticut and its state of incorporation is Delaware.  GEII was once located in New York some 25 years ago.  That GEII once had its principal place of business in New York is no more relevant in this case than was fact that the franchisor in LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119, 127 (E.D.N.Y. 2000) TA \l "LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119 (E.D.N.Y. 2000)" \s "LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119 (E.D.N.Y. 2000)" \c 1 , discussed in the preceding footnote, once had its principal place of business in Tennessee.  

As Appellant explained in great detail in its Supplemental Brief in the district court (pp. 2-3, Dkt. #41) and to which the Court is respectfully referred, none of the relevant factors typically scrutinized by the New York courts in assessing the required nexus with the state of the chosen law are present here.   These factors are pertinent precisely because they tend to show a connection to the transaction and the parties’ dispute.  Domicile or principal place of business in the forum of reference with regard to a corporate entity is considered sufficiently relevant as to justify a finding of a substantial relationship with the chosen law without more.  

When the state of the chosen law has some substantial relationship to the parties or the contract, the parties will be held to have had a reasonable basis for their choice. This will be the case, for example, when this state is that where performance by one of the parties is to take place or where one of the parties is domiciled or has his principal place of business. 

Restatement (Second) of Conflict of Laws, § 187(2), cmt. f TA \l "Restatement (Second) of Conflict of Laws, §187(2), cmt. f" \s "Restatement (Second) of Conflict of Laws, §187(2), cmt. f" \c 3  (1971); and see Cap Gemini Ernst & Young US LLC v. Nackel TA \s "Cap Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360 (2d Cir. 2003)" , supra, 346 F.3d at 366 [choice-of-law clause proponent’s claim that New York headquarters was sufficient to sustain the clause was rejected and case remanded to determine whether the proponent’s principal place of business was in New York] on remand Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 at p. 4 (S.D.N.Y. Mar. 23, 2004), aff’d per curiam, 98 Fed. Appx. 65 (2d Cir. 2004) TA \l "Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 (S.D.N.Y. Mar. 23, 2004) , aff’d, 98 Fed. Appx. 65 (2d Cir. 2004)" \s "Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 (S.D.N.Y. Mar. 23, 2004) , aff’d, 98 Fed. Appx. 65 (2d Cir. 2004)" \c 1 [the proponent’s headquarters and principal place of business alone satisfies the nexus requirement].    

Acknowledging GEII’s lack of a principal place of business in New York, the district court sought to base its conclusion of sufficient contacts on GEII’s general business presence along with that of the GE Parent.  As we shall show below, the reference to the parent’s contact with New York is irrelevant to the validity of the Clause under general corporate principles as well as this Court’s precedents.  
With regard to GEII’s own contacts with New York, the evidence shows that GEII’s claimed presence in New York, has little if anything to do with this dispute or the management of the Group’s GME business.  GEII’s New York-based activity relates principally to its energy business, which consists of overhauling and supplying electrical generation equipment, principally gas turbines, to local customers or foreign customers who take delivery in New York.  All of GEII’s GME-related activities are conducted from Connecticut.  See Appellant’s Supp. Mem. at p. 14,  n. 37, Dkt. # 41.  The district court made reference to the fact that GEII’s Global Mobility Service (“GMS”) is located in New York.  GMS is the activity that oversees GMEs like the Decedent.  However, the district court was mistaken about the location of GMS.  According to Smits, GMS was located in and managed out of Shelton, Connecticut and not Schenectady, New York.  [Smits Depo. 170:18 – 171:4, JA-218].  See generally Appellant’s Supp. Mem. at p. 7, n. 18; Dkt # 41.  But none of these activities had the slightest connection with the Decedent, the employment relationship or this dispute.

Where no party is resident, incorporated in or maintains a principal place of business in the jurisdiction of the chosen law, the party seeking to enforce a choice-of-law clause must demonstrate some other tangible relationship between the state and the transaction in question, e.g. that the state was the place of contracting or performance.  Restatement (Second)  of Conflict of Laws, § 187, cmt. f.  This GEII has failed to do. 

The only possible nexus between the employment relationship and New York identified by the district court was the fact that some of Decedent’s salary payments may have originated there.
  However, this is of little consequence as New York was simply an administrative processing center for all GE-affiliated employees.  Payment instructions were issued by GEII in Connecticut and the host business for which the Decedent actually worked which was not located in New York.  In actuality, the true place of performance of the employment arrangement between GEII and the Decedent was Israel where the services Decedent was to provide were in fact performed.
  

In sum, while GEII was able to show a general business presence in New York, these facts had no connection whatsoever with the Decedent, his employment relationship, the transaction or this dispute.  Without more, GEII has not met the minimal requirements of New York law to support the enforceability of the CoL Clause.
D. The District Court Improperly Aggregated the Contacts of the GE Parent with New York in finding Sufficient Contacts to Sustain the CoL Clause.
It was the paucity of GEII’s own relevant New York contacts that obviously prompted it to bootstrap its position by piggybacking onto the presence of the GE Parent in New York.  The district court relied heavily upon the contacts of the GE Parent with New York in its attempt to validate the CoL Clause.  [Mem. Op. at p.2 and p. 5 n.2, SPA-2, 5].  To consolidate the GE Parent’s and subsidiaries’ New York contacts would require the Court to disregard the separate juridical personalities of the GE Parent and its subsidiaries, which GEII may not do.  See  TA \l "Woodling v. The Garrett Corp., 813 F.2d 543 (2d Cir. 1987)" \s "Woodling v. The Garrett Corp., 813 F.2d 543 (2d Cir. 1987)" \c 1 Woodling v. Garrett Corp., 813 F.2d 543, 550 – 551 (2d Cir. 1987)[refusing to extend workmen’s compensation immunity in a wrongful death suit to a subsidiary of the parent company where the subsidiary was not the alter ego of the parent and where the parent had paid the subsidiary’s personnel; the corporate autonomy of the entities would not be disregarded for this purpose].
  Deprived of the GE Parent’s New York contacts, there is little left to buttress GEII’s claim that New York is sufficiently connected with the parties or the transaction to legitimate the CoL Clause.
Once Appellant challenged the enforceability of the CoL Clause, New York law choice of law rules required proof of contacts supporting a legally sufficient relationship between New York and the subject transaction. GEII’s showing falls far short of what the federal and state cases demand.  For this reason, even if the Court determines that the instant wrongful death action falls within the ambit of the CoL Clause (which Appellant vigorously refutes), the choice-of-law provision at issue is not enforceable and New York substantive law does not apply to this dispute by force of the Assignment Letter.
    
III. ABSENT AN ENFORCEABLE CoL CLAUSE, NEW YORK CHOICE OF LAW RULES REQUIRE APPLICATION OF ISRAELI LAW AS THE PLACE WHERE THE WRONGFUL CONDUCT OCCURRED.
In the absence of an applicable or enforceable choice of law clause, the governing law in this case must be determined by the objective conflicts rules applied by the New York courts.   New York applies so-called governmental interests analysis to resolve choice of law conflicts in tort actions.  Under interests analysis the court gives controlling effect to the law of the jurisdiction which, because of its relationship or contact with the occurrence or the parties, has the greatest concern with the specific issue raised in the litigation.  Babcock v. Jackson, 12 N.Y.2d 473, 481, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963) TA \l "Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963)" \s "Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963)" \c 1 .  The doctrine was later refined in Neumeier v. Kuehner, 31 N.Y.2d 121, 128, 335 N.Y.S.2d 64, 286 N.E.2d 454 (1972) TA \s "Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454 (1972)" , where the Court of Appeals sought to narrow choice-of-law rules to assure greater predictability in conduct-regulating cases, adopting a modified governmental interest analysis tempered by the choice-of-law rule in tort cases which applied the law of the place where the wrong occurred – lex loci delicti.  See also  Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 200-201, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985) TA \l "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \s "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \c 1 .  According to the Court of Appeals, the jurisdiction having the greatest interest in seeing its law applied in a personal injury or death setting is the state where the tortuous conduct occurred.  Schultz v. Boy Scouts of Am, supra, 65 N.Y.2d at 197 -199 TA \l "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \s "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \c 1 ; Diehl v. Ogorewac, 836 F.Supp. 88, 92 (S.D.N.Y. 1993) TA \l "Diehl v. Ogorewac, 836 F.Supp. 88 (S.D.N.Y. 1993)" \s "Diehl v. Ogorewac, 836 F.Supp. 88 (S.D.N.Y. 1993)" \c 1 .  
The New York courts distinguish between conduct-regulating cases and cases where the principal issue concerns the allocation of loss among the parties.  Loss-allocation rules are post-event remedial rules designed to spread the risk of loss resulting from tortuous conduct.  Workers' compensation limitations like WCL, § 11 are loss allocation rules.   TA \l "Cooney v. Osgood Mach., 81 N.Y.2d 66, 612 N.E.2d 277, 595 N.Y.S.2d 919 (1993)" \s "Cooney v. Osgood Mach., 81 N.Y.2d 66, 612 N.E.2d 27, 595 N.Y.S.2d 919 (1993)" \c 1 Cooney v. Osgood Machinery, Inc., 81 N.Y.2d 66, 74, 595 N.Y.2d 919, 924, 612 N.E.2d 277 (1993); O'Connor v. Lee-Hy Paving Corp., 579 F.2d 194, 205 (2d Cir. 1978);  TA \l "Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 539 N.Y.S.2d 138 (3rd Dep't 1989)" \s "Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 539 N.Y.S.2d 138 (3rd Dep't 1989)" \c 1 Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 539 N.Y.S.2d 138 (3d Dep't 1989).  In loss-allocation cases the interests of deterrence and party reliance are less significant and the domicile of the parties plays a far greater role.  Cooney v. Osgood Machinery, Inc., supra, 81 N.Y.2d at 72, 595 N.Y.S.2d at 922; Schultz v. Boy Scouts of Am., supra,  65 N.Y.2d at 197-199, 491 N.Y.S.2d at 95-96 TA \s "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" .

In loss-allocation cases Neumeier envisions three scenarios and three choice-of-law rules.  Under Rule One of the Neumeier analysis, if the plaintiff and defendant share a common domicile, that jurisdiction has the pre-eminent interest in enforcing its substantive law and requiring both sides of the controversy to accept the benefits and burdens of the loss allocation rules in the common domicile.   TA \l "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \s "Schultz v. Boy Scouts of Am., 65 N.Y.2d 189, 491 N.Y.S.2d 90, 480 N.E.2d 679 (1985)" \c 1 Schultz v. Boy Scouts of Am., 65 N.Y.2d at 198.  As we have noted above, neither the Decedent in the case at bar nor the Defendant shared a common domicile (viz. Florida and Delaware/Connecticut).  Rule One does not apply.
Neumeier Rule Two governs where there is a split in domicile between the parties and the tortious act occurred in one or the other of the domiciles of the parties.  In a case involving a true irreconcilable conflict, the place of the tort tips the balance in favor of the jurisdiction where one party is domicile and the wrong took place.  Cooney v. Osgood Machinery, Inc., supra, 81 N.Y.2d at 73, 595 N.Y.S.2d at 923 TA \s "Cooney v. Osgood Mach., 81 N.Y.2d 66, 612 N.E.2d 277, 595 N.Y.S.2d 919 (1993)" .  While in the present case, the parties have different domiciles, the place of the tortious conduct occurred in a third jurisdiction:  Israel.

That is the situation foreseen by Neumeier Rule Three under which the lex loci delicti is presumptively applied as a kind of “tie-breaker.”  This rule gives the court greater flexibility to consider and weigh the competing interests.  Under Rule Three, the law of the locus of the tort (i.e. Israel in the case at bar) will be applied unless applying another body of law will "advance the relevant substantive law purposes without impairing the smooth working of the multi-state system or producing great uncertainty for litigants."  Neumeier v. Kuehner, 31 N.Y.2d at 128 [quotations omitted]. 
The law of the place of the tort is applied as a tie-breaker precisely because it takes into account the competing governmental interests in a neutral way that does not impair the smooth working of the multi-state system or cause great uncertainty to litigants.  [See also App. Supp. Brief, at pp. 18-19, Dkt. # 41]. As then Judge (now Justice) Sotomayor explained in her dissent in Gilbert v. Seton Hall University, 332 F.3d 105, 112 (2d Cir. 2003) TA \l "Gilbert v. Seton Hall University, 332 F.3d 105 (2d Cir. 2003)" \s "Gilbert v. Seton Hall University, 332 F.3d 105 (2d Cir. 2003)" \c 1 : 

the situs of the tort is appropriate as a “tie breaker” because that is the only State with which both parties have purposefully associated themselves in a significant way [Citation omitted]. Moreover, locus is a neutral factor, rebutting an inference that the forum State is merely protecting its own domiciliary or favoring its own law [Citation omitted]. Additionally, the place of injury was the traditional choice of law crucible.

In the present case, GEII and the Decedent deliberately undertook to associate themselves with the State of Israel for purposes of commissioning the water purification system at the Intel plant in Kiryat Gat for a period of nine months.  GEII and the Decedent made elaborate preparations for this assignment during the weeks that preceded the Decedent’s arrival. Israel was no fortuitous location.  GEII and the host business, GE Infrastructure, had very substantial economic interests in performing the subcontract for the Intel plant worth large sums of money.  Decedent, too, had a strong economic interest in going to Israel to perform the assigned tasks.  Thus, the deliberate and voluntary association of the parties to this litigation with the State of Israel would have justified applying Neumeier’s default, tie-breaker in favor of the lex loci delicti.  Gilbert v. Seton Hall University TA \s "Gilbert v. Seton Hall University, 332 F.3d 105 (2d Cir. 2003)" , supra, 332 F.3d  at 111-112.   
The result dictated by the Neumeier Rule Three tie-breaker is appropriate in light of the competing governmental interests, which, as we now show clearly favor Israel.   In uncontroverted declaration testimony, Appellant’s expert explains that Israeli law does not preclude an injured worker from maintaining a negligence suit against his employer and at the same time seeking the Israeli equivalent of workers' compensation from the National Insurance Institute.  In other words, Israeli law does not make workers' compensation/National Insurance an exclusive remedy.  [Zell Decl., ¶12, JA-76-77].    The Israeli tort compensation scheme has never embraced the policy that underlies most U.S. workmen's compensation legislation, namely that the enactment of a mandatory, no fault statutory compensation scheme for employees injured during the course of their employment requires the employee to relinquish his common law tort remedies.  See O'Rourke v. Long, 41 N.Y.2d 219, 391 N.Y.S.2d 553, 359 N.E.2d 1347 (1996) TA \l "O'Rourke v. Long, 41 N.Y.2d 219, 391 N.Y.S.2d 553, 359 N.E.2d 1347 (1996)" \s "O'Rourke v. Long, 41 N.Y.2d 219, 391 N.Y.S.2d 553, 359 N.E.2d 1347 (1996)" \c 1 , quoting 2A Larsen, Workmen's Compensation Law § 67.22 (2010) TA \l "2A Larsen, Workmen's Compensation Law § 67.22 (2010)" \s "2A Larsen, Workmen's Compensation Law, § 67.22 (2010)" \c 5 .  Israeli law permits parallel recoveries with a rule requiring the claimant to set-off collateral benefits.  [Zell Decl., ¶13, JA-77].  

Israel, where the tort occurred, has a strong interest in applying its law to remedy the tortious conduct that occurred in its territory.  Israel also has a strong interest in prescribing unsafe practices at construction sites under jurisdiction and enforcing its occupational safety regime, particularly where foreign workers are imported by multinational contractors, like GEII and the GE host businesses.  Moreover, Israel has a strong interest in shifting the burden of economic loss caused by work-related accidents to foreign employers, like GEII.  

 New York, by contrast, has no connection to the parties or to the place of injury.
  Its only interest is that of the forum state and that the parties may have selected its law in the Agreement.  However, as we have seen, the choice of forum clause in the Agreement is both inapplicable to Appellant’s wrongful death action and unenforceable.  Thus, New York's interest in applying its own exclusive remedy provision to bar Plaintiff's claims is all but non-existent.  
By the same token, Israel has articulated a strong policy in favor of allowing injured employees to recover for injury or death caused at the workplace in Israel.  This access to the courts is considered a fundamental human right, accorded to citizens as well as temporary sojourners like the Decedent.  
That interest is attenuated somewhat in a case where the claimant is a foreign resident, as here.  But where the employee was allowed to come to Israel on a long-term basis and was never properly advised by his employer of the need to purchase accident insurance through the National Insurance Institute and consequently lost his right to administrative compensation, Israel has a strong interest in allowing the employee some measure of recovery through the pursuit of a negligence action under Israel's Civil Wrongs Ordinance.
  Compared to New York's negligible interest in the subject matter of the dispute, Israel's interest may well be compelling.  See Brink's Limited v. South African Airways, 93 F.3d 1022, 1032 (2d Cir. 1996) TA \l "Brink's Limited v. South African Airways, 93 F.3d 1022 (2d Cir. 1996)" \s "Brink's Limited v. South African Airways, 93 F.3d 1022 (2d Cir. 1996)" \c 1  [applying South African employer liability rules in preference to those of New York, where the accident occurred in South Africa].
Under these circumstances, New York governmental interests analysis points clearly in the direction of Israeli law based on the record.  Since Israeli law does not contain an exclusive remedy provision similar to that of WCL, § 11, Plaintiff's negligence and related claims against GE International will not be barred as a matter of law and the motion to dismiss the Amended Complaint on those grounds must be denied.  See  TA \l "Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 539 N.Y.S.2d 138 (3rd Dep't 1989)" \s "Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 539 N.Y.S.2d 138 (3rd Dep't 1989)" \c 1 Roach v. McGuire & Bennett, Inc., 146 A.D.2d 89, 93, 539 N.Y.S.2d 138, 141 (3d Dep't 1989) [applying Pennsylvania workers' comp. law in lieu of the WCL].

IV. ALTERNATIVELY, THE COURT MAY WISH TO CERTIFY CERTAIN ISSUES RAISED BY THIS APPEAL TO THE NEW YORK COURT OF APPEALS.  
In concluding, we note in the alternative, that a number of the issues raised by this appeal may not have been finally resolved by the New York Court of Appeals.  The Court may wish to consider certifying one or more of these issues to the court of last resort.
  In deciding whether to certify a question to the New York Court of Appeals, this Court has looked at a number of criteria:

(a)  Whether the New York Court of Appeals has addressed an issue and whether the decisions by the lower New York courts are sufficient to predict how the  Court of Appeals will rule;

(b)  Where the resolution of an issue involves value judgments and public policy choices that the New York Court of Appeals is best suited to make;

(c) Where the question certified will determine the outcome of the case.

See generally Bessemer Trust Co., N.A. v. Branin, 618 F.3d 76, 93 (2d Cir., 2010) TA \l "Bessemer Trust Co., N.A. v. Branin, 618 F.3d 76 (2d Cir., 2010" \s "Bessemer Trust Co., N.A. v. Branin, 618 F.3d 76 (2d Cir., 2010" \c 1 .

Possible issues for certification include:  (a) the principles for determining the scope of contractual choice-of-law clauses in respect of tort actions; (b) the proper standard for evaluating the enforceability of choice-of-law clauses in employment and other agreements not covered by N.Y. Gen. Oblig. L., § 5-1401 TA \s "N.Y. Gen. Oblig. L., §5-1401" ; (c) the burden of establishing the validity of choice-of-law clauses in adhesion contracts; and (d) the application of the Neumeier loss allocation rules to worker’s compensation claims for injury and death occurring in foreign jurisdictions.  
CONCLUSION

For the reasons set forth above, Appellant respectfully requests this Court to vacate the district court's order dismissing the Complaint and remand the case for further proceedings in accordance with the opinion of this Court, or in the alternative to certify one or more of the questions identified above to the New York Court of Appeals.  
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� Plaintiff is a resident and citizen of Florida. The Estate for which he serves as Administrator is also established under the laws of Florida.  Defendant is a Delaware corporation with its principal place of business in Connecticut.  See Herz Corp. v. Friend, __ U.S. __, 130 S. Ct. 1181, 1193 (2010)� TA \l "Herz Corp. v. Friend, __ U.S. __, 130 S. Ct. 1181 (2010)" \s "Herz Corp. v. Friend, __ U.S. __, 130 S. Ct. 1181 (2010)" \c 1 �[adopting nerve center test for “principal place of business” citizenship].  Thus, complete diversity exists and the amount in controversy is well in excess of $75,000.


� Although it relied heavily upon evidentiary matter not incorporated or referenced in the pleadings, the district failed to convert the motion to dismiss into a motion for summary judgment under Fed. R. Civ. P. 56 as it was required to do under Fed. R. Civ. P. 12(d).  Courtenay Communs. Corp. v. Hall, 334 F.3d 210, 213 (2d Cir. N.Y. 2003)� TA \l "Courtenay Communs. Corp. v. Hall, 334 F.3d 210 (2d Cir. N.Y. 2003)" \s "Courtenay Communs. Corp. v. Hall, 334 F.3d 210 (2d Cir. N.Y. 2003)" \c 1 � [when “presented with a 12(b)(6) motion, the district court may not consider matters outside of the pleadings without converting the motion into a motion for summary judgment”]; Amaker v. Weiner, 179 F.3d 48, 50 (2d Cir. 1999)� TA \l "Amaker v. Weiner, 179 F.3d 48, 50 (2d Cir. 1999)" \s "Amaker v. Weiner, 179 F.3d 48, 50 (2d Cir. 1999)" \c 3 �� TA \s "Amaker v. Weiner, 179 F.3d 48, 50 (2d Cir. 1999)" �.�["vigorous enforcement of the conversion requirement helps ensure that courts will refrain from engaging in fact-finding when considering a motion to dismiss, and also that plaintiffs are given a fair chance to contest defendants' evidentiary assertions where a court nonetheless does consider evidence extrinsic to the complaint in that context."].   However, in the present context the oversight is harmless error. In re G & A Books, Inc., 770 F.2d 288, 295 (2d Cir. 1985). 


�   Plaintiff filed an amended complaint in the state court prior to removal of this action.  All references here to the Complaint are to the amended complaint [See generally JA-26].


�  GEII’s Motion to Dismiss asserted a limitations defense in the alternative premised on the possibility that Plaintiff would seek to circumvent the ban on tort remedies under the exception for intentional torts.  Plaintiff early on made it clear that he was not claiming that the injuries incurred by the Decedent were caused GEII’s intentional misconduct.  [See Memorandum & Order of Sullivan, J., July 12, 2010 (hereinafter the “Mem. Op.”) at p. 6, SPA-6].


�  Declaration of L. Marc Zell, Adv., Nov. 16, 2009 (hereinafter the “Zell Decl.”) ¶¶ 12-13 [JA-76-77]. 


�  The discovery conducted consisted of a single deposition of GEII’s President Robert Smits and the production of about 300 documents from the Decedent’s employment file and GE Mobile Employee practices and policies produced two days before the deposition.


�  Around the time that the Complaint was filed, Appellant filed a parallel action in the Court of Common Pleas for Bucks County, Pennsylvania, Case No. 2009-06997-27, naming as defendants GE Betz, Inc., d/b/a GE Water & Process Technologies, GE Infrastructure and Water and Process Technologies Services, GE Infrastructure, Inc., GE Infrastructure Technologies, Inc., and the General Electric Company (the “Pennsylvania Action”).  This suit was brought against the Decedent’s putative employer in fact, i.e. the GE entity that directed Decedent’s activities in Israel, even though Decedent was technically assigned to GEII for the overseas deployment to Israel.  At the time the suit was filed, Appellant was unable to determine the identity of the Decedent’s employer(s).  Even today, there is a great deal of uncertainty about this point, although it has been expressly averred in the Pennsylvania Action that the Decedent was in the employ of GE Osmosis, Inc.   As of the date of this Brief, the GE defendants have filed an answer in the Pennsylvania Action together with a motion to dismiss alleging numerous grounds.


�   The Decedent was divorced in 2003 and had no children.


�   Sometime in 2007, GE reimbursed the Decedent’s long-divorced spouse for $7,500 in funeral expenses incurred in burying her ex-husband.  This benefit was apparently paid under the terms of a workers’ compensation policy.  No compensation was paid to Gregg’s siblings, his only legal heirs.  Indeed, GE’s counsel has represented that GE would even challenge any attempt by the heirs to recover the minimum statutory $50,000 death benefit payable under New York’s Workers’ Compensation Law, § 16(4-b)� TA \l "N.Y. Workers’ Comp. L., § 16(4-b)" \s "N.Y. Workers’ Comp. L., § 16(4-b)" \c 2 �� TA \s "N.Y. Workers’ Comp. L., § 16(4-b)" �, on limitations grounds.  


�  This Court may take judicial notice of pleadings filed in related state court proceedings.  Rothman v. Gregor, 220 F.3d 81, 92 (2d Cir. 2000)� TA \l "Rothman v. Gregor, 220 F.3d 81 (2d Cir. 2000)" \s "Rothman v. Gregor, 220 F.3d 81 (2d Cir. 2000)" \c 1 �; see Carruthers v. Flaum, 388 F.Supp.2d 360, 365 n.4 (S.D.N.Y.  2005)� TA \l "Carruthers v. Flaum, 388 F.Supp.2d 360 (S.D.N.Y.  2005)" \s "Carruthers v. Flaum, 388 F.Supp.2d 360 (S.D.N.Y.  2005)" \c 1 �; Rothenberg v. Security Mgmt. Co., Inc., 667 F.2d 958, 961 n. 8 (11th Cir. 1982)� TA \l "Rothenberg v. Security Mgmt. Co., Inc., 667 F.2d 958 (11th Cir. 1982)" \s "Rothenberg v. Security Mgmt. Co., Inc., 667 F.2d 958 (11th Cir. 1982)" \c 1 �; Porter v. Ollison, 620 F.3d 952, 954-55 (9th Cir. 2010).� TA \l "Porter v. Ollison, 620 F.3d 952 (9th Cir. 2010)" \s "Porter v. Ollison, 620 F.3d 952 (9th Cir. 2010)" \c 1 �


�   GEII never sought to compel arbitration in this case in a timely manner.  In March 2010 during the pendency of its motion to dismiss it advised the district court of its intention to seek leave to amend its motion to dismiss to include an argument that the dispute was subject to arbitration, but was informed by Judge Sullivan that such leave would not be granted.  GEII did not pursue this issue further.  Appellant maintains that GEII has waived its right to arbitration.  Louisiana Stadium & Exposition Dist. v. Merrill, Lynch, Pierce, Fenner, & Smith, Inc., __ F.3d__, 2010 WL 4704316 at p. 4 (2d Cir. Nov. 22, 2010)[pursuing litigation for nearly one year before seeking to compel arbitration is a waiver of right to arbitrate]. Nevertheless, Appellant was advised recently that the GE affiliate defendants in the Pennsylvania Action are moving to dismiss that case inter alia on the grounds that Appellant is bound to arbitrate.  


�   Israel Civil Wrongs Ordinance, §82� TA \l "Israel Civil Wrongs Ordinance, §82" \s "Israel Civil Wrongs Ordinance, §82" \c 2 �; See Zell Decl. at ¶¶ 12 & 13, JA-76-77.


�  See � TA \l "Israel Civil Wrongs Ordinance, §82" \s "Israel Civil Wrongs Ordinance, §82" \c 2 �Israel Civil Wrongs Ordinance, §82 [expressly recognizing possibility of parallel claims]; see also U. Procaccia, The Allocation of the Burden of Loss in Work Accidents:  What Exists and What is Desired, Nevo Online Legal Library.� TA \l "U. Procaccia, The Allocation of the Burden of Loss in Work Accidents:  What Exists and What is Desired, Nevo Online Legal Library." \s "U. Procaccia, The Allocation of the Burden of Loss in Work Accidents:  What Exists and What is Desired, Nevo Online Legal Library." \c 8 �  Under Israeli law, an employee who brings parallel judicial and administrative actions for compensation resulting from a work-related injury (or death) is required to set off any benefits received from the National Insurance Institute against any judgment received in a judicial action under the Civil Wrongs Ordinance.  Civ. Wrongs Ord., §82(a).  See e.g., Goldberger v. Basah, Civ. App. 714/80 and 728/80, (S.Ct. Israel 1983)� TA \l "Goldberger v. Basah, Civ. App. 714/80 and 728/80, (S.Ct. Israel 1983)" \s ". Goldberger v. Basah, Civ. App. 714/80 and 728/80, (S.Ct. Israel 1983)" \c 10 � in Nevo Online Database; Forman v. Gil, Civ. App 8673/02 and 8976/02, and 9814/02, (S. Ct. Israel 2004) in Nevo Online Database� TA \l "Forman v. Gil, Civ. App 8673/02 and 8976/02, and 9814/02, (S. Ct. Israel 2004) in Nevo Online Database" \s "Forman v. Gil, Civ. App 8673/02 and 8976/02, and 9814/02, (S. Ct. Israel 2004) in Nevo Online Database" \c 10 �.


�   See Curley v. AMR Corp., 153 F.3d 5, 12 – 13 (2d Cir. 1998)� TA \s "Curley v. AMR Corp., 153 F.3d 5 (2d Cir. 1998)" �[discussing adequacy of proof of foreign law in the district court and on appeal from summary judgment]; Sigalas v. Lido Maritime, Inc., 776 F.2d 1512, 1520 (11th Cir. 1985)� TA \l "Sigalas v. Lido Maritime, Inc., 776 F.2d 1512 (11th Cir. 1985)" \s "Sigalas v. Lido Maritime, Inc., 776 F.2d 1512 (11th Cir. 1985)" \c 1 �[upholding grant of summary judgment based on Greek law where only evidence of same was provided by movant’s counsel]; Universe Sales Co., Ltd. v. Silver Castle, Ltd., 182 F.3d 1036, 1038 (9th Cir. 1999)� TA \l "Universe Sales Co., Ltd. v. Silver Castle, Ltd., 182 F.3d 1036 (9th Cir. 1999)" \s "Universe Sales Co., Ltd. v. Silver Castle, Ltd., 182 F.3d 1036 (9th Cir. 1999)" \c 1 �[reversing grant of summary judgment where district court failed to accept statement of Japanese law contained in unrebutted declaration of foreign attorney offered by non-movant]; Transportes Aereos Pegaso, S.A. de C.V. v. Bell Helicopter Textron, Inc.,  623 F.Supp.2d 518, 534 (D. Del. 2009)� TA \l "Transportes Aereos Pegaso, S.A. de C.V. v. Bell Helicopter Textron, Inc., 623 F.Supp.2d 518 (D. Del. 2009)" \s "Transportes Aereos Pegaso, S.A. de C.V. v. Bell Helicopter Textron, Inc., 623 F.Supp.2d 518 (D. Del. 2009)" \c 1 �[granting summary judgment based on single affidavit of Mexican law].


�  �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1980108048"��Knieriemen v. Bache Halsey Stuart Shields Inc.,��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1980108048"�� 74 A.D.2d 290, 427 N.Y.S.2d 10 (1st Dep't 1980)�, overruled on other grounds, �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1993042672"��Rescildo v. R.H. Macy's,��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1993042672"�� 187 A.D.2d 112, 594 N.Y.S.2d 139 (1st Dep't 1993)�[hereinafter “Knieriemen”]; � TA \l "Twinlab Corp. v. Paulson, 283 A.D.2d 570, 724 N.Y.S.2d 496 (2d Dep't 2001)" \s "Twinlab Corp." \c 1 ��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&ReferencePositionType=S&SerialNum=2001426096&ReferencePosition=496"��Twinlab Corp. v. Paulson,� 283 A.D.2d 570, 724 N.Y.S.2d 496 (2d Dep't 2001)[hereinafter “Twinlab Corp.”].


�  Finance One� TA \s "Finance One" � Public Co. Ltd. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)� TA \s "Finance One Public Co. Ltd. v. Lehman Bros. Special Financing, Inc., 414 F.3d 325 (2d Cir. 2005), cert. denied, 548 U.S. 904 (2006)" �.


�   Citing Krock v. Lipsay, 97 F.3d 640, 645 (2d Cir. 1996)� TA \s "Krock v. Lipsay, 97 F.3d 640 (2d Cir. 1996)" �; Maltz v. Union Carbide Chems. & Plastics Co., 992 F.Supp. 286, 296 (S.D.N.Y. 1998)� TA \l "Maltz v. Union Carbide Chems. & Plastics Co., 992 F.Supp. 286 (S.D.N.Y. 1998)" \s "Maltz" \c 1 �� TA \l "Maltz v. Union Carbide Chems. & Plastics Co., 992 F.Supp. 286 (S.D.N.Y. 1998)" \s "Maltz v. Union Carbide Chems. & Plastics Co., 992 F.Supp. 286 (S.D.N.Y. 1998)" \c 1 �; and Hodom v. Stearns, 32 A.D.2d 234, 301 N.Y.S.2d 146, 148 (4th Dep’t 1969)� TA \l "Hodom v. Stearns, 32 A.D.2d 234, 301 N.Y.S.2d 146 (4th Dep’t 1969)" \s "Hodom v. Stearns, 32 A.D.2d 234, 301 N.Y.S.2d 146 (4th Dep’t 1969)" \c 1 �.


�   The choice-of-law clause at issue in Finance One� TA \s "Finance One" � read as follows:  





Governing Law. This Agreement will be governed by and construed in accordance with the laws of the State of New York (without reference to choice of law doctrine).


� This issue has yet to be decided by the New York Court of Appeals.


�  Citing �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1980108048"��Knieriemen, supra;� �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=602&FindType=Y&ReferencePositionType=S&SerialNum=2001426096&ReferencePosition=496"��Twinlab Corp. v. Paulson,� supra� TA \s "Twinlab Corp." �.  


�  Arbitration clauses are a specialized form of forum selection clause.  Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 534 (1995)� TA \l "Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer,  515 U.S. 528 (1995)" \s "Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer,  515 U.S. 528 (1995)" \c 1 �[“foreign arbitration clauses are but a subset of foreign forum selection clauses in general”].


� This clause relates to GE Employee benefits, the U.S. social security system, health plan benefits, pension and social welfare rights in the host country, union dues, etc.  Compensation rights in the event of injury, workmen’s compensation or the like are not mentioned.


�  None of the policies referred to in this clause contain any reference to accident compensation, death benefits in the event of accident or the like.  It should be noted that GEII has not made full disclosure of all such policies during the limited discovery permitted by the district court.  


�  This clause relates to the benefits described in the “Benefits” clause (see footnote 19 supra) and is apparently intended to prevent the Employee from receiving pension, social security, termination compensation and related benefits from the host country.  The clause does not mention tort damages or workmen’s compensation benefits.


� That the Assignment Letter is a contract of adhesion is evident from Robert A. Smits’ deposition testimony.  Excerpts from the Deposition of Robert A. Smits were attached as collective Exhibit “A” to Appellant’s Supplemental Memorandum (Dkt # 41) (hereinafter “Smits Depo.”).[JA-196]. When asked whether the Assignment Letter was a take-it-leave it prerequisite to an overseas assignment Smits stated unequivocally that it was.  [Smits Depo. 34:7 -22; 35: 1 – 5; 43: 18 – 21, JA-198-199]; [Declaration of Robert A. Smits, May 10, 2010 (hereinafter “Smits Aff.”), ¶26, JA-133] (“[t]he agreement at issue here resulted from a largely automated process overseen by GE’s Global Mobility Services group.... [T]here was no ‘negotiation’ over the terms of the assignment letter.”) (Emphasis supplied).  Moreover, to Smits’ knowledge, the terms of the Assignment Letter were standard for all 575 GMEs and have not been modified in his tenure as GEII President since 1999.  [Smits Depo. 30:14, 31:12; 105:7 -24, JA-197,207].  





�  The district court appears to have had in mind the arbitration clause which is broadly drafted.   That clause provides that “[i]n the event of any dispute between the parties to this agreement or with respect to any claim arising from the employment relationship or the termination of such relationship, the parties agree to submit such dispute to binding arbitration….”  However, as this Court explained in Finance One, New York choice-of-law clauses are construed to apply to contractual claims, “even when the contract includes a broader forum-selection clause,” such as the arbitration clause here.  Finance One, supra, 414 F.3d at 335.  


�   See �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1972127141"��M/S Bremen v. Zapata Off-Shore Co.,� 407 U.S. 1, 15, 92 S.Ct. 1907, 1916 (1972)� TA \l "M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907 (1972)" \s "M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907 (1972)" \c 1 �; See also �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2001670309&ReferencePosition=736"��Weiss v. La Suisse,� Societe d’Assurances Sur La Vie, 154 F.Supp.2d 734, 736 (S.D.N.Y. 2001)� TA \l "Weiss v. La Suisse, Societe d’Assurances Sur La Vie, 154 F.Supp.2d 734 (S.D.N.Y. 2001)" \s "Weiss v. La Suisse, Societe d’Assurances Sur La Vie, 154 F.Supp.2d 734 (S.D.N.Y. 2001)" \c 1 � [“The burden of demonstrating that Swiss law does not govern rests with plaintiffs (who challenge the choice of law clause) and it is a heavy burden.”]; �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997081678&ReferencePosition=729"��Stamm v. Barclays Bank of N.Y.,� 960 F.Supp. 724, 729 (S.D.N.Y.1997)� TA \l "Stamm v. Barclays Bank of N.Y., 960 F.Supp. 724 (S.D.N.Y.1997)" \s "Stamm v. Barclays Bank of N.Y., 960 F.Supp. 724 (S.D.N.Y.1997)" \c 1 � [“As has already been discussed, the transactions here are fundamentally international in nature, and hence plaintiffs bear the burden of establishing why the [forum selection and choice of law] clauses should not be enforced.”].


�   See note 26 supra.  


�  See Oestreicher v. Alienware Corp., 502 F.Supp.2d 1061, 1065 (N.D. Cal. 2007), aff’d, 322 Fed. Appx. 489 (9th Cir. 2009)� TA \l "Oestreicher v. Alienware Corp., 502 F.Supp.2d 1061 (N.D. Cal. 2007), aff’d, 322 Fed. Appx. 489 (9th Cir. 2009)" \s "Oestreicher v. Alienware Corp., 502 F.Supp.2d 1061 (N.D. Cal. 2007), aff’d, 322 Fed. Appx. 489 (9th Cir. 2009)" \c 1 �[burden of  proof on proponent of choice-of-law clause in adhesion contract to show substantial relationship with state of chosen law, applying California law] citing Washington Mutual Bank, FA v. Superior  Court, 24 Cal. 4th 906, 917-918, 15 P.3d 1071, 1079 (2001)� TA \l "Washington Mutual Bank, FA v. Superior  Court, 24 Cal. 4th 906, 15 P.3d 1071 (2001)" \s "Washington Mutual Bank, FA v. Superior  Court, 24 Cal. 4th 906, 15 P.3d 1071 (2001)" \c 1 �.  Cf., Wolfert ex rel. Wolfert v. Transamerica Home First, Inc., 439 F.3d 165, 172 n.9 (2d Cir. 2006)� TA \l "Wolfert ex rel. Wolfert v. Transamerica Home First, Inc., 439 F.3d 165 (2d Cir. 2006)" \s "Wolfert ex rel. Wolfert v. Transamerica Home First, Inc., 439 F.3d 165 (2d Cir. 2006)" \c 1 �[noting that New York choice-of-law provision should not be followed in a contract of adhesion].


�   The New York legislature has eliminated any limitation of party autonomy by removing any requirement of a reasonable connection with the chosen law in one instance: where the parties select New York as the chosen law and the contract amount exceeds $250,000.   N.Y. Gen. Oblig. L. §5-1401(1)� TA \l "N.Y. Gen. Oblig. L. §5-1401(1)" \s "N.Y. Gen. Oblig. L. §5-1401(1)" \c 2 �.  Significantly, the legislature exempted all employment agreements like the one at bar from this statute.  “This section shall not apply to any contract, agreement or undertaking … for labor or personal services.”  Id.  It is also significant that New York’s current version of the choice-of-law rule in the Uniform Commercial Code, � TA \s "McKinney’s U.C.C. §1-105" �McKinney’s U.C.C. §1-105� TA \l "McKinney’s U.C.C. §1-105" \s "McKinney’s U.C.C. §1-105" \c 2 �, expressly requires that the parties’ choice of law bear “a reasonable relation” to the state of the chosen law.  The New York Annotations to this section underscore this legislative concern, stating that the “[p]arties’ right to choose the applicable law should be affirmatively stated, and if that is done the limits on that right must also be set out.  Such limits are essential….”  The most recent version of the U.C.C. promulgated by the American Law Institute and the National Conference of Commissioners on Uniform State Laws substantially modified U.C.C. §1-105, now renumbered as U.C.C. §1-301, which eliminated entirely the reasonable relation requirement for both domestic and international contracts.  U.C.C. §1-301(c)(1) and (2)� TA \l "U.C. C. §1-301(c)(1) and (2)" \s "U.C. C. 1-301(c)(1) and (2)" \c 11 �.  The requirement for a reasonable relation is retained for consumer transactions.  U.C.C. §1-301(e)� TA \l "U.C.C. §1-301(e)" \s "U.C.C. §1-301(e)" \c 11 �.  And see Official Comment to the revised version:  describing the “broad autonomy” given to parties to a “business-to-business” transaction with additional safeguards for fundamental policy.  New York has never adopted the revised version.      


�  E.g., “Substantial relationship” � TA \l "Restatement (Second) of Conflicts of Law § 187(2)" \s "Restatement (Second) of Conflicts of Law § 187: (2)" \c 3 �Restatement (Second ) of Conflict of Laws, §187(2);  Estee Lauder Companies, Inc. v. Batra, 430 F.Supp.2d 158, 171 (S.D.N.Y. 2006); American Equities Group, Inc. v. Ahava Dairy Products Corp No., WL 870260  at pp. 7-8 (S.D.N.Y. Apr. 23, 2004)� TA \l "American Equities Group, Inc. v. Ahava Dairy Products Corp No., WL 870260 (S.D.N.Y. Apr. 23, 2004)" \s "American Equities Group, Inc. v. Ahava Dairy Products Corp No., WL 870260 (S.D.N.Y. Apr. 23, 2004)" \c 1 �;  S. Leo Harmonay, Inc. v. Binks Mfg. Co.,  597 F.Supp. 1014, 1025 (S.D.N.Y.1984); � TA \l "S. Leo Harmonay, Inc. v. Binks Mfg. Co., 597 F.Supp. 1014 (S.D.N.Y.1984)" \s "S. Leo Harmonay, Inc. v. Binks Mfg. Co., 597 F.Supp. 1014 (S.D.N.Y.1984)" \c 1 �“sufficient contacts”: McPhee v. Gen’l Electric Int’l, Inc.� TA \s "McPhee v. General Electric Int'l" �, supra; Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386, 393 (2d Cir. 2001)� TA \l "Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386 (2d Cir. 2001)" \s "Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386 (2d Cir. 2001)" \c 1 �; “significant relation”: Sabella v. Scantek Med., Inc., No. 08 Civ. 453 (CM)(HBP), 2009 WL 3233703 at p. 12 (S.D.N.Y.  Sept. 25, 2009)� TA \l "Sabella v. Scantek Med., Inc., No. 08 Civ. 453 (CM)(HBP), 2009 WL 3233703 (S.D.N.Y.  Sept. 25, 2009)" \s "Sabella v. Scantek Med., Inc., No. 08 Civ. 453 (CM)(HBP), 2009 WL 3233703 (S.D.N.Y.  Sept. 25, 2009)" \c 1 �; accord � TA \s "McPhee v. General Electric Int'l" �McPhee v. Gen’l Electric Int’l, Inc., 2010 WL 1790398 at p. 2 (S.D.N.Y. May 3, 2010); “reasonable relationship”: � TA \l "Welsbach Elec. Corp. v. MasTec North America, Inc., 7 N.Y.3d 624, 859 N.E.2d 498, 825 N.Y.S.2d 692 (2006)" \s "Welsbach Elec. Corp. v. MasTec North America, Inc., 7 N.Y.3d 624, 859 N.E.2d 498, 825 N.Y.S.2d 692 (2006)" \c 1 �Welsbach Elec. Corp. v. MasTec North America, Inc., 7 N.Y.3d 624, 629, 859 N.E.2d 498, 500, 825 N.Y.S.2d 692, 694 (2006); Frankel v. Citicorp Ins. Services, Inc., __ N.Y.S.2d __, 2010 WL 4909624 at p. 3 (2d Dep’t Nov. 30, 2010); “significant contacts”;  Haag v. Barnes, 9 N.Y.2d 554, 560, 175 N.E.2d 441, 443-444 (1961).


� The Restatement (Second) of Conflict of Laws, §187(2) lays down the following test for the enforceability of choice-of-law clauses:  


The law of the state chosen by the parties to govern their contractual rights and duties will be applied … unless  … (a) the chosen state has no substantial relationship to the parties or the transaction and there is no other reasonable basis for the parties’ choice.” [Emphasis added].  


Section 187 has yet to be adopted formally by the New York Court of Appeals, although several lower courts have cited it favorably.  See note 32 supra.  


�  But see Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 at p. 4 (S.D.N.Y. Mar. 23, 2004), aff’d, 98 Fed. Appx. 65 (2d Cir. 2004)� TA \l "Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 (S.D.N.Y. Mar. 23, 2004), aff’d, 98 Fed. Appx. 65 (2d Cir. 2004)" \s "Cap Gemini Ernst & Young U.S. LLC v. Nackel, 2004 WL 569554 (S.D.N.Y. Mar. 23, 2004), aff’d, 98 Fed. Appx. 65 (2d Cir. 2004)" \c 1 �, cited by the district court below.  In that case (on remand from the Second Circuit, 346 F.3d 360, supra), the judge found that not only did the employer- proponent of the choice-of-law clause have its principal place of business in New York, but the employee had made several trips to New York for meetings which were relevant to his claims.  The district court also cited in this regard, LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119, 127 (E.D.N.Y. 2000)� TA \l "LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119 (E.D.N.Y. 2000)" \s "LaGuardia Associates v. Holiday Hospitality Franchising, Inc., 92 F. Supp.2d 119 (E.D.N.Y. 2000)" \c 1 �.  However, LaGuardia involved precisely the sort of analysis suggested in the text.  Judge Weinstein refused to enforce a choice-of-law provision applying Tennessee law, where the proponent was no longer headquartered in Tennessee, although it once had its principal place of business there when the franchise agreement was signed.  The parties had since relocated to other states and Tennessee no longer had “any interest in, or relationship to,” the franchise agreements or the franchise relationships they establish.  Accordingly, held the court, the “Tennessee choice of law provision in the Agreements are thus unenforceable under New York choice of law rules.” Id.  


�  It is clear and uncontroverted on the record that Decedent had no connection with New York.  He did not reside in New York.  He did not visit New York.  The employment arrangement with GEII was not negotiated or signed in New York.  The work for which Decedent was assigned to GEII was not performed in or directed from New York.  Contrast this with Eyewonder, Inc. v. Abraham, 2010 WL 	3528882 at p. 3 (S.D.N.Y. Sept. 3, 2010)� TA \l "Eyewonder, Inc. v. Abraham, 2010 WL 	3528882 (S.D.N.Y. Sept. 3, 2010)" \s "Eyewonder, Inc. v. Abraham, 2010 WL  3528882 (S.D.N.Y. Sept. 3, 2010)" \c 1 � where an employee sought to avoid the application of a New York choice-of-law clause in a suit by his employer to confirm an arbitration award in a restrictive covenant dispute.  There, the court upheld the clause based on a series of connecting facts which the court found to create a reasonable relationship with New York.  These facts included the fact that the employer’s main sales office was located in New York and that the employee’s direct supervisor was in New York.  The employee and his supervisor maintained daily contact via email and telephone calls.  The employee also coordinated a team of workers that collaborated often with counterparts in New York.  The employee also visited New York to meet with future supervisor and sales team prior to signing his employment agreement.  In the words of the court, “[t]here are sufficient contacts supporting a sufficiently reasonable relationship between the transaction and New York.”  Id. [emphasis supplied].


�  Order of May 11, 2010, Dkt. # 39.  GEII, like most GE-affiliated companies, does not remit salary and benefit payments directly to its employees.  Rather for logistical reasons, compensation and benefit matters are handled by GE Global Employee Services (“GE GES”).  While GE GES reports to the Senior Vice President for Human Resources who is based in Fairfield, Connecticut, the daily payroll and related operations, like much of GE’s administrative operations are run out of Schenectady, New York.  According to Mr. Smits, payroll was administered by GE GES in Schenectady, New York.  However, GE GES merely acted as a “disbursing agent” for GEII, while the Decedent was in its formal employ, a service GE GES  provides to all 320,000 GE affiliated employees.  [Smits Depo. 131 – 139, JA-211 – 213].  GEII in turn billed back the “host business” for the Decedent’s salary through an inter-company accounting mechanism.  [Smits Depo. 196:8 – 199:10, JA-221].  


New York is not, however, the place of performance of Defendant’s payment obligation.  The obligation to pay belongs to GEII in Connecticut and not New York.  The fact that the payroll agent or disbursing agent for GEII is located in New York is of little consequence.  Had there been a dispute between the parties over non-payment of salary, Decedent’s right of action would have been against GEII and, possibly the host business, but not against the GE Parent or any other GE affiliate.  Alternatively, based on the Decedent’s prior experience with the GE Infrastructure/GE Water and Process Technologies affiliates, Decedent would have expected payment of his salary to be made to his designated bank account through from the Ft. Myers, Florida administrative facility.  Appellant located certain payroll records for the Decedent showing that salary and other benefits were paid to Decedent’s bank account at an Alaska federal credit union by the GE affiliates through Ft. Myers, Florida.  Appellant’s Supp. Mem., Exhibit “C”, JA-228-223. 


� Although it deals with a choice-of law rule, Restatement (Second) of Conflict of Laws, §196 is germane.  It � TA \l "Restatement (Second) of Conflict of Laws, §196" \s "Restatement (Second) of Conflict of Laws, §196" \c 3 �provides:





The validity of a contract for the rendition of services and the rights created thereby are determined, in the absence of an effective choice of law by the parties, by the local law of the state where the contract requires that the services, or a major portion of the services, be rendered, unless, with respect to the particular issue, some other state has a more significant relationship … to the transaction and the parties, in which the event the local law of the other state will be applied.





The rationale for this rule is explained in Restatement (Second) of Conflict of Laws, §196, cmt. c� TA \l "Restatement (Second) of Conflict of Laws, §196, cmt. c" \s "Restatement (Second) of Conflict of Laws, §196, cmt. c" \c 3 �:





The rendition of the services is the principal objective of the contract, and the place where the services, or a major portion of the services, are to be rendered will naturally loom large in the minds of the parties.  Indeed, it can often be assumed that the parties, to the extent that they thought about the matter at all, would expect that the local law of the state where the services, or a major portion of the services, are to be rendered would be applied to determine many of the issues arising under the contract.  





�  See also O’Brien v. Grumman Corp., 475 F. Supp. 284, 291- 292 (S.D.N.Y. 1979)� TA \l "O’Brien v. Grumman Corp., 475 F. Supp. 284 (S.D.N.Y. 1979)" \s "O’Brien v. Grumman Corp., 475 F. Supp. 284 (S.D.N.Y. 1979)" \c 1 � [applying Georgia law].  E.g., Bernardo v. Melville Indus. Assoc., 148 A.D.2d 486, 487, 538 N.Y.S.2d 833, 835 (2d Dep’t 1989)� TA \l "Bernardo v. Melville Indus. Assoc., 148 A.D.2d 486, 538 N.Y.S.2d 833 (2d Dep’t 1989)" \s "Bernardo v. Melville Indus. Assoc., 148 A.D.2d 486, 538 N.Y.S.2d 833 (2d Dep’t 1989)" \c 1 � [New York law].  It is only where the parent corporation is deemed the alter ego of the subsidiary is immunity extended.  E.g., Romano v. Curry Auto Group, Inc., 301 A.D.2d 509, 510, 753 N.Y.S.2d 124 (2d Dep’t 2003)� TA \l "Romano v. Curry Auto Group, Inc., 301 A.D.2d 509, 753 N.Y.S.2d 124 (2d Dep’t 2003)" \s "Romano v. Curry Auto Group, Inc., 301 A.D.2d 509, 510, 753 N.Y.S.2d 124 (2d Dep’t 2003)" \c 1 �; see generally Annot., “Workers’ Compensation Immunity as Extending to One Owning a Controlling Interest in Employer Corporation,” 30 A.L.R. 4th 948 (1984 & 2010 Cum. Supp)� TA \l "Annot., \“Workers’ Compensation Immunity as Extending to One Owning a Controlling Interest in Employer Corporation,\” 30 A.L.R. 4th 948 (1984 & 2010 Cum. Supp)" \s "Annot., \"Workers’ Compensation Immunity as Extending to One Owning a Controlling Interest in Employer Corporation,\" 30 A.L.R. 4th 948 (1984 & 2010 Cum. Supp)" \c 8 �.  The sole authority cited by the district court in support of this proposition was an unpublished district court opinion from the Western District of North Carolina.  That case, however, is readily distinguishable.  In that case the parties’ transaction bore a reasonable relationship to Germany not because the plaintiff (which relied upon the clause) was a wholly-owned subsidiary of a German parent, but rather because the subject matter of the contract (saws for the mill system sold to the defendant) were manufactured in Germany before being shipped to the United States, a nexus that is lacking in the present case.  � TA \l "Grecon Dimter, Inc. v. Horner Flooring, Inc., 3:02-CV-101-MU (W.D.N.C. May 16, 2003), aff’d per curiam, 114 Fed. Appx. 64 (4th Cir. 2004)" \s "Grecon Dimter, Inc. v. Horner Flooring, Inc., 3:02-CV-101-MU (W.D.N.C. May 16, 2003), aff’d per curiam, 114 Fed. Appx. 64 (4th Cir. 2004)" \c 1 �Grecon Dimter, Inc. v. Horner Flooring, Inc., 3:02-CV-101-MU at p. 5 (W.D.N.C. May 16, 2003), aff’d per curiam, 114 Fed. Appx. 64, 67 (4th Cir. 2004).  Curiously, the Grecon Dimter district court opinion cites a decision in which the appellate court struck down a Colorado choice-of-law clause where the contract had been made in North Carolina and the services performed in Missouri without any connection of the parties or the transaction to Colorado.  Cable Tel. Serv., Inc. v. Overland Contracting, Inc., 574 S.E.2d 31, 34 (N.C. App. 2002)� TA \l "Cable Tel. Serv., Inc. v. Overland Contracting, Inc., 574 S.E.2d 31 (N.C. App. 2002)" \s "Cable Tel. Serv., Inc. v. Overland Contracting, Inc., 574 S.E.2d 31 (N.C. App. 2002)" \c 1 �.


� The lack of sufficient contact between the parties, the transaction and New York also raises constitutional concerns under the Due Process Clause of the U.S. Constitution.  Amend. xiv, § 1.  �HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1985132439&ReferencePosition=818"��Phillips Petroleum Co. v Shultz,��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1985132439&ReferencePosition=818"�� 472 US 797, 818, 105 S.Ct. 2965, 2977-78 (1985);� � TA \l "Phillips Petroleum Co. v Shultz, 472 US 797, 818, 105 S.Ct. 2965, 2977-78 (1985)" \s "Phillips Petroleum Co. v Shultz, 472 US 797, 818, 105 S.Ct. 2965, 2977-78 (1985)" \c 1 ��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1981101935&ReferencePosition=312"��Allstate Ins. Co. v Hague,��HYPERLINK "http://uk.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1981101935&ReferencePosition=312"�� 449 US 302, 312-313 (1981)�� TA \l "Allstate Ins. Co. v Hague, 449 US 302 (1981)" \s "Allstate Ins. Co. v Hague, 449 US 302 (1981)" \c 1 �.


  


�  The lack of New York interest in this controversy is underscored by the rule applied by the New York courts and the New York Workers’ Compensation Board (WCB) regarding jurisdiction of the New York WCB in cases where claimants are injured in work-related accidents outside of New York.  Under this doctrine, New York lacks subject matter jurisdiction under the WCL where, given the circumstances of the claim, there are insufficient contacts with the State of New York to justify exercising jurisdiction.  The inquiry does not focus on the location of the employer but the location of the employment.  Factors relevant to determining the existence of such contacts are claimant's residency, location of the employer, where the claimant was hired, situs of accident, exercise of control by a New York office, payment for out-of-state expenses, and the claimant's plan to return to New York. Nashko v Standard Water Proofing Co., 4 N.Y.2d 199, 201-202, 173 N.Y.S.2d 565, 149 N.E.2d 859, 861-862 (1958)� TA \l "Nashko v Standard Water Proofing Co., 4 N.Y.2d 199, 173 N.Y.S.2d 565, 149 N.E.2d 859 (1958)" \s "Nashko v Standard Water Proofing Co., 4 N.Y.2d 199, 173 N.Y.S.2d 565, 149 N.E.2d 859 (1958)" \c 1 �; � TA \l "Sanchez v. Clestra Cleanroom, Inc., 11 A.D.3d 781, 783 N.Y.S.2d 676 (3d Dep’t 2004)" \s "Sanchez v. Clestra Cleanroom, Inc., 11 A.D.3d 781, 783 N.Y.S.2d 676 (3d Dep’t 2004)" \c 1 �Sanchez v. Clestra Cleanroom, Inc., 11 A.D.3d 781, 782-783, 783 N.Y.S.2d 676, 677-678 (3d Dep’t 2004). As we have seen, Decedent was not a New York resident.  The Assignment Letter was signed in Florida and Connecticut.  His activities were not directed from New York, but from Host Businesses elsewhere in the United States and the United Kingdom.  GEII’s principal place of business and its only place of business relevant to Decedent was in Connecticut, not New York.  The accident took place in Israel where Decedent had been working for some five months before his death.  Decedent had never been to New York and there is no indication that he would have had any reason to return there.  Under these circumstances New York would not even have had subject matter jurisdiction to entertain Decedent’s workers’ compensation claim had he filed one.  There could be no more poignant example of the lack of New York interest in having its workers’ compensation law applied in this case.  See, e.g., In re CBS, Cas. No. 00613882, 2009 WL 4666580 (N.Y. WCB, Dec. 3, 2009)� TA \l "In re CBS, Cas. No. 00613882, 2009 WL 4666580 (N.Y. WCB, Dec. 3, 2009)" \s "In re CBS, Cas. No. 00613882, 2009 WL 4666580 (N.Y. WCB, Dec. 3, 2009)" \c 1 �.    


� The Rule in Israel is that a foreign worker employed in Israel by a foreign employer is himself directly responsible for paying accident insurance premiums to the National Insurance Institute.  [Zell Decl. at ¶14, JA-77-78].





� Second Circuit Rule 27.2(a);� TA \l "Second Circuit Rule 27.2(a);" \s "Second Circuit Rule 27.2(a);" \c 4 �  New York Court of Appeals Rule 500.27� TA \s "New York Court of Appeals Rule 500.27" �
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